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Court of Appeals of the District of Columbia 


No. 4953. 

Pasquale A. Maccarone, Appellantj 


vs. 


I 

Big Sign Shop, Incorporated, a Body Corporate, et al. 


a Supreme Court of the District of Columbia. 

| 

In Equity. 

I 

No. 49053. 

I 

Pasquale A. Maccarone, Plaintiff,; 

i 

vs. 

I 

j 

Big Sign Shop, Incorporated, a Body Corporate, and 
George S. H. Carroll and Marie W. Cartfoll, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington,;in said Dis¬ 
trict, at the times hereinafter mentioned, tbe following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Supplemental and Amended Bill of Complaint. 

Filed December 10, 1928. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 49053. 

Pasquale A. Maccarone, Plaintiff, 

vs. 

Big Sign Shop, Incorporated, a Body Corporate, and 
George S. H. Carroll and Marie W. Carroll, Defend¬ 
ants. 

To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court, the supplemental and amended bill of 
complaint of Pasquale A. Maccarone, filed with leave of 
Court first had and obtained, respectfully shows as follows: 

1. That he is a citizen of the United States of America, 
a resident of the District of Columbia, and brings this suit 
in his own right as Vice President and a stockholder and 
director of the defendant, Big Sign Shop, Incorporated. 

2. The defendant, Big Sign Shop, Incorporated, is a body 
corporate, organized and existing under the laws of the 
State of Virginia, maintaining an office in the State of Vir¬ 
ginia at No. 109 North Fairfax St., in the City of Alex¬ 
andria, but maintaining offices and doing all of its business, 
for which it was incorporated, at No. 1213 Eye St., N. W., 
in the City of Washington, District of Columbia, and is 
sued in its corporate capacity. The defendants, George 
S. H. Carroll and Marie W. Carroll, are husband and wife, 
citizens of the United States of America, and residents of 
the District of Columbia. The defendant, George S. H. 
Carroll, is sued in his own right as a stockholder and di¬ 
rector in the defendant corporation, and the said 

2 defendant, Marie W. Carroll is sued in her own right 
as an alleged stockholder and alleged director in 

said defendant corporation. 
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3. Heretofore, to wit, on the 3rd day of October, 1927, 
the defendant, George S. H. Carroll, was the sole owner 
and operator of a certain going business at! No. 1213 Eye 
Street, N. W., in the City of Washington, in the District 
of Columbia, under the trade name of “ George S. H. Car- 
roll ,” the nature of said business being the Imanufacturing 
and selling of advertising signs in and aboiit the District 
of Columbia; on said date, the said defendant, George S. H. 
Carroll, sold and conveyed a one-third interest in the busi¬ 
ness, aforesaid, to each the plaintiff herein and one, Charles 
W. Pyne, Jr., at a price to each of $300.00. j Plaintiff says 
that he paid $300.00 in cash for his one-third interest, and 
that the said Charles W. Pyne, Jr., paid for a like interest 
by signing six promissory notes in equal amounts of $50.00 
each, made payable to the said defendant,| George S. H. 
Carroll. All of the said notes were paid as |they came due 
by the said Charles W. Pyne, Jr., except the last one, which 
was paid by the plaintiff herein. 

4. Plaintiff says that at the time he and the said Charles 
W. Pyne, Jr., each purchased their interest ifi the business, 
aforesaid, a partnership was formed by them with the de¬ 
fendant, George S. H. Carroll, under the trade name of 
“Big Sign Shop,” having for its purpose th^ manufacture, 
dealing in and sale of advertising signs in and about the 
District of Columbia. And plaintiff says that the name 
“Big Sign Shop” became, was and is well known in the 
sign business in the District of Columbia, and that it had 
and has considerable commercial and intrinsic value in the 
advertising sign field in the said District. 

5. Plaintiff further says, that on, to wit, tjie 28th day of 

January, 1928, while the business aforesaid, was 
3 being conducted as a partnership as saforesaid, the 
defendant corporation was organized! to take over 
and conduct the business, aforesaid, under the laws of the 
State of Virginia, which said corporation had for its stock¬ 
holders the members of the partnership, aforesaid, who 
owned and held all of the stock in the defendant corpora¬ 
tion, as follows: George S. H. Carroll, thirteen (13) shares, 
Pasquale A. Maccarone, thirteen (13) shares and Charles 
W. Pyne, Jr., one (1) share, all of said stock being of the 
par value of $100.00 per share. 

6. Plaintiff says that thereafter, on, to wit, the 18th day 
of February, 1928, the defendant corporation, Big Sign 


i 
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Shop, Incorporated, purchased the interests in said de¬ 
fendant corporation belonging to the said Charles W. Pyne, 
Jr., as represented by the share of stock owned and held 
by him, for the sum of $87.50, which sum was paid to the 
said Charles W. Pyne, Jr., by a draft on the original part¬ 
nership bank account; and at the same time, it was ver¬ 
bally agreed by and between all the stockholders of the 
defendant corporation that the said Charles W. Pyne, Jr., 
would hold and retain in his possession the certificate of 
stock, representing one share in the defendant corporation, 
merely for the accommodation and convenience of the said 
defendant corporation, and that he, the said Charles W. 
Pyne, Jr., would deliver and surrender said certificate of 
stock to the defendant corporation whenever requested so 
to do. Plaintiff further says that at or about the time the 
said Charles W. Pyne, Jr., severed his active connection 
with the defendant corporation, as aforesaid, it was ver¬ 
bally agreed by and between the plaintiff herein and the 
said defendant, George S. H. Carroll, that their respective 
waives would, at no time, have any interest or part in the 
said defendant corporation whatsoever, and that neither 
of them would do anything to bring their respective wives 
into the said defendant corporation. 

4 7. Plaintiff says that thereafter, on, to wit, the 

15th day of June, 1928, notwithstanding the matters 
and things hereinbefore mentioned, and the agreements, 
aforesaid, the defendant, George S. H. Carroll, by false and 
fraudulent inducements, which he knew to be false and 
fraudulent, with intent to cheat and defraud the plaintiff 
herein, and gain a controlling interest in the said defendant 
corporation, misrepresented to the said Charles W. Pyne, 
Jr. that the plaintiff herein had agreed that he should do so, 
and that it was with the plaintiff’s full knowledge and con¬ 
sent, that he, the said Charles W. Pyne, Jr., should transfer 
the certificate of stock held by him, representing one share 
in the defendant corporation, to the defendant, Marie W. 
Carroll, the wife of the said defendant, George S. H. Car- 
roll; plaintiff says that, acting and relying upon the repre¬ 
sentations, as aforesaid, the said Charles W. Pyne, Jr., 
signed his name to the transfer provision of the certificate 
of stock held by him, as aforesaid, and delivered it to the 
defendant, George S. II. Carroll, and that it was, by him, 
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turned over to and delivered to the defendant, Marie W. 
Carroll, all of which has resulted to the damage and finan¬ 
cial loss of the plaintiff in said defendant corporation. 
Plaintiff further says that the said Charles 'Vy. Pyne, Jr., 
received no consideration, or anything of valued from either 
the defendant, George S. H. Carroll, or the defendant, 
Marie W. Carroll, for signing his name to said stock cer¬ 
tificate and delivering it to the said defendant, George S. 
H. Carroll, as aforesaid. 

8. Plaintiff says that he had no knowledgej nor was he 
informed of the transfer of the stock by the said Charles 
W. Pyne, Jr., to the said defendant, Marie W. Carroll, or 
the circumstances incident thereto, until, to wit, the 17th 
day of October, 1928, when the defendant, George S. H. 

Carroll, informed him that he and his vrife, the said 
5 Marie W. Carroll, had a controlling interest in the 
said defendant corporation, and that they intended 
to oust the plaintiff herein from the said defendant corpora¬ 
tion; and plaintiff says that since the 17th day of October, 
1928, aforesaid, the defendants, George S. HJ Carroll and 
Marie W. Carroll, have assumed to control, | conduct and 
operate the said defendant corporation, without legal right, 
and without regard to the plaintiff’s interests therein, in 
that, on, to wit, the 24th day of October, 1928, they as¬ 
sumed to hold a stockholders’ meeting, in tlie absence of 
proper legal notice of said meeting to plaintiff, which said 
meeting had for its purpose the ousting of; the plaintiff 
from the defendant corporation; that at said jneeting, held 
as aforesaid, acti ng was taken, reducing plaintiff’s salary 
as a director and stockholder in said defendant corporation, 
from $8.00 per day to $6.00 per day; that action was taken 
with a view to changing the corporation’s bank account in 
order to eliminate any opportunity on the part of the plain¬ 
tiff to sign the checks of the defendant corporation, as had 
heretofore been the usual custom and practice, and as re¬ 
quired by the corporation by-laws; and plaintiff says that 
the defendant, George S. H. Carroll, in the| conduct and 
operation of the business of the said defendant corporation, 
refuses to consider the wishes or judgment of the plaintiff 
in any of the matters pertaining to the business or policies 
of the said corporation; that the said defendant, George S. 
H. Carroll, refuses to allow the plaintiff, who had hereto- 
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fore always assisted in the management of the said busi- 
ness, to do anv of the work or conduct anv of the affairs 
of the said defendant corporation, except that work or com¬ 
missions which he, the said plaintiff, secures by his own 
efforts; that by the acts of the said defendants, George S. 

H. Carroll and Marie W. Carroll, the plaintiff herein 

6 is losing ground daily in his efforts to maintain his 

interests in the defendant corporation, as repre¬ 
sented by the thirteen shares of stock he owns and holds 
therein, and, as a result of the matters and things herein¬ 
before set forth, the business of the said corporation is at 
a standstill and if the existing conditions continue, the busi¬ 
ness of the said corporation will further depreciate and be¬ 
come further disorganized, to the great damage and finan¬ 
cial loss to the plaintiff herein; and plaintiff says that the 
defendant, George S. H. Carroll, has collected and is in 
possession of a large sum of money belonging to the de¬ 
fendant corporation, which he has failed to deposit in bank 
to its credit; and plaintiff says that there is a clash of in¬ 
terests in the said defendant corporation, which are, in 
realty, equal interests, belonging to him and the defendant, 
George S. H. Carroll, and that if the said defendant, Marie 
W. Carroll, continues to claim or assert any interest in said 
defendant corporation, as a stockholder or otherwise, her 
claims are without foundation, false and fraudulent, be¬ 
cause of the fact that the single and deciding share of stock, 
mentioned as aforesaid, stands, or should stand, on the 
books and records of the said corporation in the name of 
the said Charles W. Pvne, Jr. 

9. Plaintiff says that the assets of the defendant corpora¬ 
tion include nearly $500.00 cash in bank; outstanding 
bills receivable in the sum of approximately $200.00; un¬ 
finished business on hand amounting to nearly $300.00; fix¬ 
tures, supplies and materials of the value of about $400.00; 
and the trade name, “Big Sign Shop, Incorporated.’’ 

10. Plaintiff is informed, believes and accordingly avers 
that because? of the matters and things hereinbefore set 
forth he is entitled to have a Receiver appointed by this 

Honorable Court to take over, manage and liquidate 

7 the business and affairs of the defendant corpora¬ 
tion ; for that purpose to have this matter referred to 

the Auditor of this Court for such action and recommenda- 
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i 

tions as he may find proper; to have a decree of this 
Court declaring and adjudging that the share of! stock, now 
claimed to be owned by the defendant, Marie W. Carroll, 
is the property of the defendant, Big Sign Shop, Incorpo¬ 
rated; and to have said Receiver, upon filing otj the afore¬ 
said account by the Auditor, distribute the assets of the de¬ 
fendant corporation pursuant to said accounting. 

11. Plaintiff says that he has no adequate remedy at law; 
that he has exhausted all of his efforts within the corpora¬ 
tion in a futile attempt to obtain relief from the other stock¬ 
holder and director of the defendant corporation, and that 
further efforts in said regard would be vain ajid unavail¬ 
ing; and he has always tendered himself ready and willing 
and is now ready and willing to do equity. 

The premises considered, the plaintiff prays las follows: 

I. That process may issue to the defendants cbmmanding 
them to appear and answer the exigencies of thijs bill. 

II. That a Receiver be appointed to take over the assets, 
manage and liquidate the business and affairsj of the de¬ 
fendant corporation under the direction of this Honorable 
Court, and that, pursuant thereto, the matter fce referred 
to the Auditor of this Court for such accounting and recom¬ 
mendations thereunto as he may find proper j that upon 
filing said account and recommendations by the Auditor, 
said Receiver distribute the assets of the defendant cor¬ 
poration according to said accounting. 

III. For such other and further relief as the case may 
require and which to the Court may seem reasonable and 
proper. 

PASQUALE A. MACCARONE, 

! Plaintiff. 


8 District of Columbia, ss: 

Pasquale A Maccarone, being first duly sworn, deposes 
and says that he has read the foregoing amended petition 
by him subscribed and knows the contents thereof; that the 
facts therein stated of his personal knowledge are true and 
those stated upon information and belief he believes to be 
true. 

PASQUALE A. MACCARONE. 
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Subscribed and sworn to before me this 5th day of De¬ 
cember, 1928. 

[seal.] JOHN D. SADLER, 

Notary Public in and for 

the District of Columbia. 

F. R. NOEL, 

EDWARD R, PRUNER, 

Attorneys for Plaintiff. 

9 Affidavit of Pas quale S. Maccarone. 

Filed November 23, 1928. 
*#*##•* 

District of Columbia, ss: 

Pasquale A. Maccarone, being first duly sworn according 
to law, deposes and says that he is the same person named 
as plaintiff in the above entitled cause, and has personal 
knowledge of the things herein contained; that lie is a stock¬ 
holder, director and Vice President of the defendant, Big 
Sign Shop, Inc., named in the above-entitled cause; that 
on November 9, 1928, the Big Sign Shop, Incorporated, re¬ 
ceived a letter in the regular course of mail from the Chesa¬ 
peake & Potomac Telephone Company, said letter contain¬ 
ing a proof of advertisement of Big Sign Shop, Incor¬ 
porated, intended for the new issue of the Telephone Com¬ 
pany’s Directory; that said proof shows the name of Pas¬ 
quale A. Maccarone to have been eliminated therefrom, 
although it had always heretofore appeared in said direc¬ 
tory along with the name of George S. H. Carroll; that, 
since affiant and the said George S. H. Carroll are the only 
persons in charge of the business and affairs of the de¬ 
fendant corporation, affiant is informed, believes and 
accordingly avers that the said George S. H. Carroll, in an 
effort to oust affiant from the said defendant corporation, 
and to eliminate him from its business, requested the Chesa¬ 
peake & Potomac Telephone Company to change the said 
defendant corporation’s advertisement in the telephone 
directory, so as to eliminate the name of affiant therefrom; 
that a copy of said proof of advertisement is attached 
hereto and made a part of this affidavit and is prayed to be 
read as a part hereof. 

PASQUALE A. MACCARONE. 
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JO Subscribed and sworn to before me this 15th day 
of November, 1928. 

[seal.] JOHN D. SADLER, 

Notary Public, D. C. 

Telephone directory proof of your advertisement in the 
Chesapeake & Potomac Telephone Directory. ; 

If correct, please 0. K.; if not, make changes desired. 
Advertisement will be run as below if not returned in 5 
days. 

Nov. 8, 1928. 

THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY, 

1111 N. Capitol St., 

Washington, D. C. 

Telephone Main 12000. 

1/6 Page—Sign Makers. Washington-r-960. 

“For Better Signs and Better! 

Service Call” 

i 

Main 9652 i 

| 

Big | 

Sign 
Shop 
—Inc.— 


Kind 

Any Where 
Size 

“We Design and Construct 
Signs Suitable for Every 
Business at Moderate 
Prices” 

i 

i 

I 

1213 Eye St. N. W. 

George S. H. Carroll 

2—4953a 
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11 Affidavit of Charles W. Pyne, Jr. 

Filed November 23, 1928. 

• *••### 

District of Columbia, ss: 

Charles W. Pyne, Jr., of 441 New Jersey Avenue, N. W., 
in the city of Washington, District of Columbia, being first 
duly sworn according to law, deposes and says that he is 
more than twenty-one years of age and has full knowledge 
of the things herein contained; that he was one of the in¬ 
corporators of a certain corporation, organized and exist¬ 
ing under the laws of the State of Virginia, under the cor¬ 
porate name of Big Sign Shop, Incorporated; holding one 
share of its capital stock of the par value of $100.00; that 
at the first meeting of the organizers of the above corpora¬ 
tion, he was elected a director and Secretary-Treasurer of 
the Big Sign Shop, Incorporated; that on or about May 1, 
1928, he severed his active connection with the above cor¬ 
poration, leaving its affairs in the charge of George S. H. 
Carroll and Pasquale A. Maccarone, the only remaining 
directors of the corporation, each of whom owned thirteen 
(13) shares of the capital stock of the par value of $100.00 
per share; that later, on or about June 15, 1928, he was ap¬ 
proached by George S. H. Carroll, director and President 
of Big Sign Shop, Incorporated, who told him that the 
other director and stockholder, Pasquale A. Maccarone, had 
agreed that Mrs. Marie W. Carroll, the wife of George S. 
H. Carroll, should own and hold the share of stock of Big 
Sign Shop, Incorporated, then held by affiant, and that it 
was with the said Maccarone’s full knowledge and consent 
that affiant should transfer the share of stock held by him 
over to Mrs. Marie W. Carroll; that the said George S. H. 
Carroll then requested him to transfer over to Mrs. Marie 
W. Carroll the certificate of stock held by him, representing 
one share of stock in Big Sign Shop, Incorporated affiant 
further says that, acting upon these representations, 

12 he did sign his name to the transfer certificate on 
the stock certificate, representing one share of stock 

in Big Sign Shop, Incorporated, of the par value of $100.00, 
and delivered said certificate to the said George S. H. Car- 
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| 

roll; that later, on or about October 18, 1928, jlr. Macca- 
rone came to him and told him that the above transaction 
was made without his knowledge or consent; affiant further 
states that no consideration or anything of valuk was given 
to him at the time of the above transaction of since that 
time for the share of stock so transferred, assigned and set 
over to the said Marie W. Carroll, except that ;at the time 
he severed his connection with Big Sign Shop, Incor¬ 
porated, he received from the corporation the sum of $87.50. 

C. W. PYNE, Jr. 

i 7 

Subscribed and sworn to before me, a Notaifv Public in 
and for the District of Columbia, this 22nd day: of October, 
1928 

[seal.] JOHN D. SADDER, 

Notaty Public . 

j 

13 Affidavit of Charles W. Pyne, Jr .1 

Filed November 23, 1928. 

i 

i 

* * # # * # ! • 

i 

Charles W. Pyne, Jr., being first duly sworn, on oath 
deposes and says that on or about the third dajf of October, 

1927, he purchased of George S. H. Carroll a one-third in¬ 
terest in the business of the said Carroll and gave to the 
said Carroll therefor his promissory notes I aggregating 
$300.00, payable to the said Carroll; that thb said notes 
were discounted by the said Carroll who received the pro¬ 
ceeds therefrom; that the affiant paid all of the said notes 
except one for the sum of $50.00; that the bank notice, an¬ 
nouncing the maturity of the last note of $5Q.OO was sent 
to this affiant and by him delivered to the said Carroll to 
be paid. 

The affiant further states, that at the time of the transfer 
of the one-third interest in the business aforesaid to him 
by Carroll, a partnership was formed in whi<#i the affiant, 
said Carroll and one Pasquale A. Maccarone each held 
one-third interest. 

The affiant further states that on or about! Januarv 28, 

mf 7 

1928, it was decided by the three partners aforesaid that 
the affiant should withdraw from the said partnership, he 
being unable to do the work expected of him as outside man 

j 

j 

| 


i 



12 


P. A. MACCARONE VS. BIG SIGN SHOP EX AL. 


for the partnership. On or about the date aforesaid the 
said Carroll and the said Maccarone took steps toward the 
organization of a corporation to take over and manage the 
affairs of the partnership. Accordingly a corporation was 
formed under the laws of Virginia, with the understanding 
that thirteen shares of stock would be issued to said Car- 
roll, thirteen shares to said Maccarone and one share to the 
affiant to satisfy the requirements of law. It was under¬ 
stood and agreed by all that the one share of stock 

14 to be issued to said affiant was to be later trans¬ 
ferred by him to said Carroll or his wife, Marie W. 

Carroll. In pursuance of this agreement twenty seven 
shares of stock vrere issued as follows: thirteen shares to 
said Carroll, thirteen shares to said Maccarone and one 
share to the affiant. 

The affiant further states that during the month of Feb¬ 
ruary, 1928, he withdrew from the corporation and received 
by the mutual consent of the remaining stockholders a check 
from the corporation for $87.50, representing one third of 
the assets of the corporation then on deposit in the bank; 
that this sum was neither given nor accepted with the under¬ 
standing that the corporation was buying the one share of 
stock held by said affiant, but was in the nature of a divi¬ 
dend to which said affiant was justly entitled; that on June 
11,1928, the said affiant, in accordance with the understand¬ 
ing and agreement of all the stockholders, transferred to 
the said Marie W. Carroll his one share of stock of the 
corporation and this was done with the full knowledge and 
consent of all the stockholders. 

CHAS. W. PYNE, Jr. 

Subscribed and sworn to before me this 18 day of No¬ 
vember, 1928. 

[seal.] CORNEAL J. MACK, 

! Notary Public, D. C. 

15 Affidavit of Edward R. Pruner . 

Filed November 23, 1928. 

###*••• 

District of Columbia, ss: 

Edward R. Pruner, being first duly sworn according to 
law, deposes and says that he is one of the attorneys for 


13 


P. A. MACCARONE YS. BIG SIGN SHOP ET Ap. 

the plaintiff in the above-entitled cause; that dn November 
15, 1928, he received a telephone call from the! Mount Ver¬ 
non Savings Bank, the depository of the defendant, Big 
Sign Shop, Incorporated, and upon answering the tele¬ 
phone, he recognized the voice of Mr. Lee, one; of the Vice- 
Presidents of the said bank; that Mr. Lee informed him 
that the defendant, George S. H. Carroll, had presented 
the bank with what appeared to be a copy of a resolution of 
the Board of Directors of the defendant, Big* Sign Shop, 
Incorporated, which said resolution directed that the Mount 
Vernon Savings Bank change the bank records| of Big Sign 
Shop, Incorporated, so that in the future checks bearing the 
signatures of the defendants, George S. H.; Carroll and 
Marie W. Carroll, would be honored by the l}ank, instead 
and in place of checks bearing the signatures of George S. 
H. Carroll and Pasquale A. Maccarone, the plaintiff herein, 
as had always heretofore been the practice; and affiant says 
that he believes, and accordingly avers, that!the purpose 
and plan of the said defendant, George S. H. Carroll, in 
doing the things hereinbefore mentioned, is ! to withdraw 
from the Mount Vernon Savings Bank the fund belonging 
to the defendant, Big Sign Shop, Incorporated, in order to 
place the said fund beyond the control or prder of the 
plaintiff, Pasquale A. Maccarone, in the above-entitled 
cause. 

EDWARD R. PRUNER. 

! 

Subscribed and sworn to before me this 6tli day of No¬ 
vember, 1928. 

[seal.] JOHN D. SADLER, 

Notary Public, D. C. 

i 

I 

16 Joint Answer of Big Sign Shop Incorporated, George 
S. II. Carroll, and Marie W. Carrqll. 

Filed November 23, 1928. 

i 

# # # # # # | # 

i 

The defendants move the Court to dismiss the bill of 
complaint herein, and for reason therefor shovj to the Court 
as follows: 

(1) That the bill of complaint does not show any cause 
of action because it does not show a compliance with Rule 
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27 Federal Equity Rules governin'; suits in Equity by stock¬ 
holders. 

(2) That the bill of complaint is multifarious, because it 
sets up two separate and distinct causes of action, one for 
damage and financial loss to the plaintiff personally, and 
the other for damage and financial loss to the corporation. 

(3) That the bill of complaint does not show any cause 
of action against the defendants for the relief prayed. 

(4) That the bill of complaint does not show any cause 
of action because it does not set forth a compliance with 
Rule 25, paragraph five, Federal Equity Rules governing 
prayers for relief. 

The defendants further answering the bill of complaint 
herein, or as much thereof as they are advised it is necessary 
or proper for them to answer, say: 

1. The defendants admit as true the allegations set forth 
in paragraph 1 of the bill of complaint. 

2. The defendants admit as true the allegations of para¬ 
graph 2 of the bill of complaint except the last part of the 
last line of said paragraph; that Marie W. Carroll therein 
referred to is a stockholder and director in the defendant 
corporation. 

3. The defendants admit as true the allegations set 
17 forth in paragraph 3 of the bill of complaint, except 
that they deny that the last payment of $50.00 on the 
notes made by the said Charles AY. Pyne, Jr., was made by 
the plaintiff herein and they say that the said note of $50.00 
was paid at its maturity by the defendant, George S. R. 
Carroll. 

4. The defendants admit as true the allegations set forth 
in paragraph 4 of the bill of complaint and say that the 
trade name of “Big Sign Shop” was suggested to the part¬ 
ners by the defendant Carroll who had previously been em¬ 
ployed by a corporation of that name, and that the business 
had for a long time, before the formation of the said part¬ 
nership, been operated and managed by the defendant Car- 
roll as sole owner. 

The defendants further say that the commercial and in¬ 
trinsic value of the name “Big Sign Shop” in the advertis¬ 
ing sign field in the said District together with the good 
will of the business was largely due to the diligent and in¬ 
dustrious efforts of the defendant, George S. H. Carroll. 
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I 

5. The defendants admit as true the allegations set forth 
in paragraph 5 of the bill of complaint. 

6. The defendants deny each and every allegation in 
paragraph 6 of the bill of complaint. 

They say that on or about the 28th day of January, 1928, 
before the corporation was organized, the said iCharles W. 
Pyne, Jr., decided to withdraw from the partnership afore¬ 
said, he being unable to carry out the duties required of him 
as outside man for the corporation and in orcjer that the 
corporation might comply with the requirements of the laws 
of Virginia, it was orally agreed and understood by all the 
partners that the stock statement filed with thp State Cor¬ 
poration Commission of Virginia should contain the name 
of the said Charles W. Pyne, Jr., listed for ohe share of 
stock. 

Defendants further say that at the tijme of such 
18 filing it was orally understood and agreed by all the 
partners aforesaid that after the charter was 
granted, Charles W. Pyne, Jr., would transfer land deliver 
his share of stock to George S. II. Carroll or Marie W. Car- 
roll whenever requested so to do. 

Defendants further say that on, to wit, the jlSth day of 
February, 1928, the defendant corporation, acting through 
its officers and agents, delivered to the said Charles W. 
Pyne, Jr., a check on the original partnership bpnk account 
for $87.50, which sum was a dividend and represented one- 
third of the funds of the partnership taken over by the cor¬ 
poration and then in the bank; that it was never understood 
and agreed that this sum was given by the corporation as 
the purchase price for the share of stock held I by the said 
Charles W. Pyne, Jr., but that the said Pasqukl A. Macar- 
rone, the said George S. H. Carroll and the said| Charles W. 
Pyne, Jr., at the time of the said transfer understood and 
agreed that the said one share of stock would be!transferred 
and delivered to the said Marie W. Carroll. 

Defendants further say that at no time was there a ver¬ 
bal agreement and understanding by and between the plain¬ 
tiff herein and the defendant, George S. H. Carroll, that 
their respective wives would, at no time, have kny interest 
or part in the defendant corporation. 

7. The defendants deny each and every allegation of para¬ 
graph 7 of the bill of complaint and say that on pr about the 
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eleventh day of June, 1928, the said Charles W. Pyne, Jr., 
signed his name to the transfer provision of his share of 
stock of tlie corporation and transferred the same to the 
defendant, Marie W. Carroll pursuant to the prior oral 
agreement and understanding with the plaintiff Pasqualle 
A. Maecarone, and the defendant, George S. Ii. Carroll 
mentioned in paragraph 6 hereof,and that thedefend- 

19 ant Maecarone knew that the share had been trans¬ 
ferred to said Marie W. Carroll in accordance with 

the above mentioned agreement and raised no question con¬ 
cerning the said transfer until the month of October, 1928. 

These defendants denv that there was no consideration 

* 

for the transfer of said stock, but say that it was trans¬ 
ferred to the defendant George S. H. Carroll or his nominee 
because he had originally owned all of the business, and it 
was considered only fair and right for the controlling in¬ 
terest to remaih in him and his nominees. Thev sav further 

* •• 

that the defendant, Carroll was never fully paid by said 
Pyne for the one-third interest in the partnership, but that 
the last payment on the notes representing the purchase 
price of $300.00, as above mentioned was paid by the said 
Carroll although this he was not required to do. 

8. The defendants deny each and every allegation set 
forth in paragraph 8 of the bill of complaint. They say that 
the plaintiff was informed and did have knowledge of the 
transfer of the stock of the company by the said Pyne to the 
defendant, Marie W. Carroll and acquiesced in and agreed 
to said transfer; that the defendant, George S. II. Carroll 
never at any time informed the plaintiff that he and the 
defendant Marie W. Carroll intended to oust the plaintiff 
from the defendant corporation; that the defendant, George 
S. H. Carroll, since the 17th day of October, 1928, has, as 
president of the defendant corporation, called from time to 
time meetings of the stockholders and directors for the 
transaction of business for the corporation; that the said 
meetings were held pursuant to legal notice given and busi¬ 
ness was transacted by a majority of the stockholders and 
directors of the corporation, by-laws adopted and resolu¬ 
tions referred to the directors for adoption, all of which 
was necessary and proper to be done, but the plaintiff wil¬ 
fully refrained from attending any of the said meet- 

20 ings of the corporation with the intent and purpose 
of harassing and embarrassing the defendants. 
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The defendants further state that the actiop. taken “re¬ 
ducing plaintiff’s salary” and action taken “with a view 
to changing the corporation bank account” referred to in 
paragraph 8 of the bill of complaint, was the will of the 
majority of the stockholders and directors of jthe said cor¬ 
poration expressed at meetings of the stockholders and di¬ 
rectors, held pursuant to legal notice, and recorded in the 
minutes of the corporation; that a resolution was passed 
designating the Mount Vernon Savings Bank as depositary 
of the Company’s moneys and requiring that all checks 
drawn on the company’s account be signed by the president 
and treasurer, that the purpose of said resolution was to 
enable the defendant corporation to pay by check its debts 
and salaries of employees, because of the refusal of the 
plaintiff, vice-president of the company, to sign checks 
jointly with the defendant, George S. H. Carroll, that the 
defendant, George S. H. Carroll, has been compelled to pay 
said debts and salaries from cash of the corporation on 
hand and at times has been compelled to pay all or part of 
such debts and salaries personally. 

The defendants further say that the plaintiff has refused 
to co-operate with the defendant George S. H. Carroll, in 
the management of the business of the corporation; that the 
business of the defendant corporation is not dt a standstill 
but that a large volume of work has been and $till is coming 
in, requiring the defendant, George S. H. Carroll, to work 
exceedingly long hours, to watch all details of [the work and 
to employ additional painters; that he has been able to keep 
the corporation in active operation, notwithstanding the 
failure and refusal of the plaintiff to co-operafe in the man¬ 
agement and operation of the said business; that the defend¬ 
ant, George S. H. Carroll, has deposited all moneys 
21 collected by him for the corporation, at the depositary 
of the company, except such sums in cpsh as it was 
necessary for him to use to pay bills of the corporation and 
employees’ salaries because of plaintiff’s refusal to counter¬ 
sign checks and to deposit funds collected by him. 

The defendants say that the plaintiff’s compensation has 
been reduced to $6.00 per day because of his refusal to co¬ 
operate and his wilful neglect of his duties a|nd the inter¬ 
ests of the company. 


3—4953a 
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9. The defendants admit as approximately true the alle¬ 
gations of paragraph 9 of the bill of complaint, except that 
they say that the supplies and the materials of the corpora¬ 
tion are not of the value of $400.00, but do not exceed 
$100.00 in value. 

10. Defendants are advised that the allegations of para¬ 
graph 10 amount to conclusions of law which they are not 
required to answer. 

And now having fully answered the defendants pray to 
be hence dismissed with their reasonable costs. 

BIG SIGN SHOP, INC., 

By GEORGE S. H. CARROLL, Pres. 

GEORGE S. H. CARROLL. 

MARIE W. CARROLL. 

District of Columbia, ss: 

George S. H. Carroll, being first duly sworn deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed on his ovm behalf and on behalf of the defendant, 
Big Sign Shop Inc., as president, and knows the contents 
thereof; that the facts therein stated of his personal knowl¬ 
edge are true and those stated upon information and belief 
he believes to be true. 

GEORGE S. H. CARROLL. 

22 Subscribed and sworn to before me this 22 day of 
November, 1928. 

[seal.] REUBEN A. BOGLEY, Jr., 

Notary Public , D. C. 

District of Columbia, $$: 

Marie W. Cat-roll, being first duly sworn, deposes and says 
that she has read the foregoing answer by her subscribed 
and know r s the contents thereof; that the facts therein 
stated of her personal knowledge are true and those stated 
upon information and belief she believes to be true. 

MARIE W. CARROLL. 

Subscribed and sworn to before me this 22 day of Novem¬ 
ber 1928. 

[seal.] ! REUBEN A. BOGLEY, Jr., 

Notary Public , D. C. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 
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23 Affidavit of George S . H. Carroll in (Opposition to 

Motion for Appointment of Receiver. 

Filed November 23, 1928. 

i 

i 

« * * * * * # 

I 

District of Columbia, 55: 

i 

G-eorge S. H. Carroll, being first duly sworn], deposes and 
says that he is one of the parties defendant! in the above 
entitled cause; that as president of the defendant corpora¬ 
tion he has been compelled to hire extra help since October, 
1928 because of the failure of the plaintiff, Maccarone to 
faithfully perform his duties as vice-president and sign 
painter of the corporation; that when orders have come in 
for work to be done by the affiant personally, the plaintiff 
has assumed to do the said work himself; that this work 
has in many cases been done so negligently that the affiant 
has been compelled to complete or do over the said work; 
that the plaintiff has failed and neglected tci report other 
orders for work requested to be done by the affiant so that 
business was lost to the corporation. A concrete illustra¬ 
tion of the conduct of the plaintiff appears frbm a letter of 
complaint from one P. A. Knox, officer and agent of the 
Suburban Washington Roofing Company, attached hereto 
and made a part of this affidavit. 

The plaintiff has in every way refused to co-operate with 
the defendant in the management and operation of the 
business and has refused to confer with the! affiant with a 
view to reconciling their differences. The plaintiff has re¬ 
fused to attend a proposed meeting of the defendant, 
Carroll, his attorneys and the plaintiff and hi^ attorneys for 
the purpose of settling the differences of the plaintiff and 
the defendants. 

The defendant, Carroll further says that because of the 
conduct of the plaintiff aforesaid, it became necessary 

24 to call meetings of the stockholders of the company 
for the purpose of passing measures! for preserva¬ 
tion of the corporation. This affiant states that he per¬ 
sonally served the plaintiff with written notice of the two 
stockholders meetings and special meeting of the board of 
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directors of the defendant corporation held since October 
17, 1928 every one of which meetings the plaintiff failed to 
attend in person or by proxy. 

The affiant further states that all moneys and checks 
that he has received, since these differences between the 
plaintiff and the affiant have arisen, properly belonging to 
the corporation, he has deposited to the bank account of 
the company, except certain moneys on hand that he was 
required to use to pay debts and salaries of employees, 
which action was made necessary by the wrongful refusal 
of the plaintiff as vice-president of the corporation to 
countersign checks to be used for that purpose. Affiant 
says that he has kept strict account of all credits of the 
company received by him and this is shown by daily en¬ 
tries made by him in the books of the corporation, as well 
as all expenditures made on behalf of the company. 

GEORGE S. H. CARROLL. 

Subscribed and sworn to before me this 22 day of Novem¬ 
ber, 1928. 

[seal.] ' REUBEN A. BOGLEY, Jr., 

Notary Public, D. C . 

25 Suburban Washington Roofing Co., 1243 24th Street 

N. W., Washington, D. C. 

November 15, 1928. 

Mr. Geo. S. H. Carroll, 

1213 Eye St. N. W., 

Washington, D. C. 

Dear Sir : 

About four weeks ago I called at your office on Eye 
Street and left word with Mr. P. A. Maccarone to have you 
get in touch with me to give me prices on signs for our 
truck. Not hearing anything from you I have given the 
work to another shop. 

Very truly yours, 

SUBURBAN WASHINGTON ROOFING 
COMPANY, 

By P. A. KNOX. 

PAK :H. 
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Affidavit of Pas quale A. Maccarond . 
Filed November 30, 1928. 


) 




# • # # # 


District of Columbia, ss : 

Pasquale A. Maccarone, being first duly sworn according 
to law, deposes and says that he is the same person named 
as plaintiff in the above-entitled cause and that he has read 
the answer and affidavits filed by the defendants in this 
cause; that on or about February 18, 1928, \Vhen he and 
the defendant Carroll purchased for the corporation the 
interest of the other stockholder, Charles W. ryne, Jr-, in 
Big Sign Shop, Incorporated, the said defendant Carroll 
acknowledged to affiant, and has acknowledged manv times 
since, that he knew that affiant paid the last jnote due the 
said Carroll from Charles W. Pvne, Jr., as jnentioned in 
the last sentence of paragraph three of the billjof complaint 
filed in the above cause; that on or about October 18, 1928, 
the said George S. H. Carroll made the following statement 
to affiant, “Yes, you paid the last note of Pvnjs’s, but there 
is no way you can prove it,” or words to the siame effect. 

Affiant says, with reference to the purchase of the said 
Pyne’s interest in Big Sign Shop, Incorporated, that an 
entry of the transaction was made on the stub of the check 
book of the corporation, describing the purchase for which 
the check given the said Pvne was drawn, buti since the bill 
of complaint has been filed in this cause, affiant believes and 
accordingly avers, that because the said notations are not 
now on said check stub, that the said Carroll erased them 
from the records of the corporation for thfe purpose of 
destroying any evidence that might be used j against him; 
affiant attaches to this affidavit the check drawn on the 
original partnership bank account by which the said Charles 
W. Pyne, Jr., was paid for his interest in Big Sign 
27 Shop, Incorporated, and affiant asks that said check 
be read as a part of this affidavit. 

Affiant further says that on or about Noveihber 15, 1928, 
the Big Sign Shop, Incorporated, received a: proposal for 
work from the Treasury Department of the United States 
Government, which affiant says, believes and accordingly 
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avers, was received at the corporation’s office by the de¬ 
fendant Carroll, who, without allowing affiant to consider 
answering the proposal, tore it in shreds and deposited it in 
the waste receptacle in the corporation’s office fr^in which 
it was salvaged by affiant; affiant believes and accordingly 
avers that the said Carroll’s purpose in destroying the 
said proposal was to conceal it from affiant and prevent 
him from doing his share of the work in the corporation, 
as affiant had always heretofore done the work obtained 
from the Treasury Department; affiant attaches to this affi¬ 
davit the proposal mentioned herein and asks that it be 
read as a part hereof. 

Affiant further says that since the filing of the bill of 
complaint in this cause, the defendant Carroll employed a 
sign painter, one Frick, to work for the corporation, when 
the said Carroll knew that the corporation had only suf¬ 
ficient work fbr affiant and himself to do, and affiant says, 
believes and accordingly avers that the said Carroll’s pur¬ 
pose in employing another man is to make it appear that 
the business of the corporation is increasing and that a 
receiver is not necessary. Affiant says that had the de¬ 
fendant Carroll done his share of the work in the said cor¬ 


poration since the bill of complaint was filed herein, as he 
did before that time, no extra help would have been needed. 

Affiant further says that since the bill of complaint was 
filed in this cause, the defendant Carroll has aligned the 
employes of the corporation against affiant; that he has 
concealed the books and other records of the cor- 
28 poration, has taken them home, and has told affiant, 
“try and get them”; that he has assumed to act as 
the sole owner of the business of the corporation to the 
financial loss of the affiant in that he has purchased surplus 
materials and paid therefor, when such materials were not 
needed for current use, such purchases heretofore being 
made only for use from week to week; that the said de¬ 
fendant Carroll reduced affiant’s salary and has refused 
to pay him the wages due him, which are fixed by the union 
scale; and that the defendant Carroll has succeeded in 
having the corporation’s bank honor checks signed by him¬ 
self and his wife, Marie W. Carroll, and affiant says that 
if this continues, he believes and accordingly avers that 
the surplus fund in bank, which he worked to obtain, will 
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be withdrawn unless a receiver is appointed to conserve 
these assets. 

PASQUALE A. MAC0ARONE. 

Subscribed and sworn to before me this 30th| day of No¬ 
vember, 1928. 

[seal.] ELLA BECKER, 

Notary Public, D. C. 

j 

No. One. 

Washington, D. C., Feb. 18, 1928. j 

Pay to the order of C. W. Pyne $87 50/100 fiighty-seven 
50/100 dollars. 

BIG SIGN SHOP.! 

GEORGE S. H. CARROLL. 

P. A. MACCARONE. 

To the Mount Vernon Savings Bank, 9th Street & Mass. 
Ave. N. W., Washington, D. C. j 

Safe-deposit vaults. ! 

29 Standard Form No. 88. Approved by the President 

June 10, 1927. 

| 

Contract No. —. 

i 

Standard Government Short Term Contract . 

(Supplies.) 

i 

2682. ! 

| 

(Department or establishment:) Treasury Department, 
Office of the Secretary. (Office:) Division of Supply. (Ad¬ 
dress:) Building F, 7th and B Sts. N. W., Washington, D. C. 

i 

i 

(Date:) Noy. 14, 1928. 
Invitation. 

i 

-ed bids, in —, subject to the conditions oh the reverse 

hereof, will be received-ffice until 2 o’clock p. m. Nov. 

19, 1928, — publicly opened, for furnishing the following 
supplies, and/or services, delivery to — A. 1 J. Jones, Re- 
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ceiving Clerk, Room S-380, Bldg. F, 7tli & B Sts. S. W., 
Washington, D. C. 

(Name:) DAN C. VAUGHAN, 
(Title:) Chief, Division of Supply . 

Amount. 

Quan- Unit r - K -\ 

Articles or services. tity. Unit, price. Dollars. Cents. 

Req. 321. 

Commissioner of Prohibi¬ 
tion. 

Signs, wooden, painted 
white on both sides and 
lettered in black: 

1 Size 24" x 4", to read as 

follows: Personnel . . 1 

2 Size 2%" x 12", to read 

as follows: Mr. Dil¬ 
lard . 1 

Sign bid on reverse side. 

Big Sign Shop, 

1213 Eye St. N. W. 

Washington, D. C. 

(Continued on — sheets of Standard form 36, attached 
hereto, each of which should bear the name of the bidder.) 

Filed Nov. 30, 1928. 

FRANK E. CUNNINGHAM, 

Clerk. 


30 Affidavit of Edward R. Pruner. 

Filed November 30, 1928. 

*##**#« 

District of Columbia, 55: 

Edward R. Pruner, being first duly sworn according to 
law, deposes and says that he was employed by the plaintiff 
in the above entitled cause and the defendant Carroll herein 
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I 

to assist in the incorporal ion of Big Sign Shop, a partner¬ 
ship, which the said Maccarone and Carroll tpld him was 
owned equally by them; that he obtained incorporation 
papers from the State of Virginia for Big Sign Shop, In¬ 
corporated, defendant herein; that during this service for 
the corporation, affiant made almost daily visits to the offices 
of the corporation and became well acquainted with the 
agreements and understanding between the I said Mac¬ 
carone and Carroll; that he was present at conferences be¬ 
tween the said parties and himself when the defendant 
Carroll freely told affiant and mentioned the fact many 
times that the said Maccarone paid the last note due the 
said Carroll from Charles W. Pyne, Jr., whose interest the 
Big Sign Shop, Incorporated, purchased; that he was pres¬ 
ent when the said Maccarone and Carroll agreed between 
them that their wives would have no connection with the 
corporation in any manner whatsoever; that be prepared 
and filed with the State of Virginia the corporation’s stock 
certificate, showing the division of stock of the said cor¬ 
poration ; that said stock certificate was prepared from the 
minutes of the first meeting of the stockholders of Big Sign 
Shop, Incorporated, a copy of the said minutbs being at¬ 
tached to this affidavit and made a part hereof j 

EDWARD R. PRUNER, 

i 

Subscribed and sworn to before me this 30th day of No¬ 
vember, 1928. 

[seal.] ELLA BECKER, 

Notary Public, D. C. 

i 

31 First Meeting of Board of Directors of the — Sign 

Shop, Inc . 

At a meeting of the Board of Directors of Big Sign Shop, 
Incorporated, held pursuant to notice at the offices of the 
Corporation, No. 1213 Eye Street, Northwest, Washington, 
D. C. on Thursday, February 16,1928 at 5:00 P. M. George 
S. H. Carroll, Pasquale Maccarone and Charles W. Pyne, 
Jr., being all of the directors of the said Corporation. 
George S. H. Carroll, President, was in the chair. 

On motion duly made, seconded and carried, it was re¬ 
solved that the Corporation issue to George S. H. Carroll 

i 
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two shares of Common stock, of the par value of $100.00 
each, for cash advanced by him to pay the expenses inci¬ 
dent to incorporation of Big Sign Shop, Incorporated; 
further that one share of common stock of the par value 
of $100.00 be issued to Charles W. Pyne, Jr., and five shares 
of common stock of the par value of $100.00 each be issued 
to Pasquale A. Maccarone for services rendered by them 
in and about the organization of this corporation, said 
services being of a value of $100.00 in the case of Charles 
W. Pyne, Jr., and $500.00 in the case of Pasquale A. Mac¬ 
carone; also that three shares of common stock of the par 
value of $100.00 be issued to George S. H. Carroll for serv¬ 
ices rendered by him in and about the organization of the 
corporation, which services are of a value of $300.00; and 
it was further resolved that eight shares of common stock 
of the par value of $100.00 each be issued to George S. H. 
Carroll and Pasquale A. Maccarone for stock, equipment, 
good will and contracts, being the property of the said 
George S. H. Carroll and Pasquale A. Maccarone, each of 
whom owned an undivided one-half interest therein, 

32 as the present owners of the going business sold and 
conveyed to Big Sign Shop, Incorporated, said per¬ 
sonal property being of the value in current money of the 
United States of $1600.00. 

Attest *. 

1 GEORGE S. H. CARROLL, 

President. 

CHARLES W. PYNE, Jr., 

Secretary. 

33 Affidavit of George S. H. Carroll in Answer to Affi¬ 

davit of Pasquale A. Maccarone. 

Filed November 30, 1928. 

*##**•• 

District of Columbia, ss: 

George S. H. Carroll, being first duly sworn, deposes and 
says that he is one of the parties defendant in the above 
entitled cause, and has personal knowledge of the things 
herein set forth; that the proof of advertisement of the 
Big Sign Shop Inc., from which the name of Pasquale A. 
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Maccarone had been eliminated, referred to in the affidavit 
of Pasquale A. Maccarone, was received by the defendant 
corporation by mail from the Telephone Company on No¬ 
vember 9, 1928; that the affiant had eliminated' the name of 
said Maccarone from the copy of the form sent by him to 
the Telephone Company at the special instance and request 
of the said Maccarone. 

The affiant further says that after the receipt of the proof 
of advertisement above referred to the said Maccarone ob¬ 
jected to the omission of his name therefrom, whereupon 
the affiant within the five day period referred to in the copy 
of the proof of advertisement, communicated with the said 
Telephone Company and informed them that! the name of 
Pasquale A. Maccarone would be included in| the said ad¬ 
vertisement ; that the next directory issued! by the said 
Telephone Company will contain the name of Pasquale A. 
Maccarone together with the name of the affiant as it has 
heretofore appeared. 

GEORGE S. H. CARROLL. 


Subscribed and sworn to before me this 28! day of Nov., 
1928 

[seal.] ALBERT W. JACOBSON, 

Notary Public, D . C. 


34 


Affidavit of Charles W. Pyne, Jr 


Filed December 14,1928. 

i 

j 

i 

*#####* 

i 

District of Columbia, ss: 

7 

Charles W. Pyne, Jr., of 441 New Jersey Avenue, N. W., 
Washington, D. C., being first duly sworn according to law, 
deposes and says that he was one of the incorporators of 
a certain corporation, organized and existing under the 
laws of the State of Virginia, under the corporate name of 
Big Sign Shop, Incorporated, owning and holding one share 
of its capital stock of the par value of One Hundred Dol¬ 
lars ($100.00); that at the first meeting of jthe organizers 
of the above corporation, he was elected a director and 
secretary-treasurer of the Big Sign Shop,; Incorporated; 
that on or about February 20, 1928, he severed his active 


i 
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connection with the said corporation, and sold his interest 
therein to the said corporation for the sum of Eighty- 
seven Dollars and fifty cents ($87.50), which sum was paid 
to him by check signed in the name of the Big Sign Shop, 
by George S. H. Carroll and P. A. Maccarone; that at the 
time he sold his interest it was understood and agreed be¬ 
tween him and the said George S. H. Carroll and P. A. 
Maccarone that affiant would hold the share of stock in the 
said corporation for the convenience and accommodation of 
the said Big Sign Shop, Incorporation and upon directions 
from said Maccarone and Carroll expressing their agree¬ 
ment as to the new owner or holder of said share of stock, 
the said Charles, W. Pvne, Jr., would deliver the certifi¬ 
cate of stock therefor to the individual named when re¬ 
quested so to do; that at the time he severed his active con¬ 
nection with the said corporation, the corporate affairs 
were left in charge of the said George S. H. Carroll and 
P. A. Maccarone, the only remaining directors of 
35 the corporation, each of whom owned and held thir¬ 
teen (13) shares of the capital stock therein of the 
par value of One Hundred Dollars ($100.00) per share; 
and affiant says that later, on or about June 15, 1928, he 
was approached by the said George S. H. Carroll, who told 
him that the other director and stockholder, P. A. Mac¬ 
carone, had agreed and that was with his full knowledge 
and consent, that Mrs. Marie W. Carroll, the wife of George 
S. H. Carroll, should own and hold the share of stock of 
Big Sign Shop, Incorporated, then held by affiant; that the 
said George S. H. Carroll then requested affiant to transfer 
to Mrs. Marie W. Carroll, the certificate of stock held by 
him, representing one share of stock in the said corpora¬ 
tion; and affiant further says that believing these repre¬ 
sentations, he signed his name to the transfer certificate on 
the said stock certificate and delivered the said certificate 
to the said George S. H. Carroll; affiant further states that 
no consideration or anything of value w~as given to him at 
the time of or since the above transaction for transferring 
the share of stock, as aforesaid, except the sum of Eighty- 
seven Dollars and fifty cents ($87.50) which he received at 
the time he severed his connection with Big Sign Shop, 
Incorporated. 


CHAS. W, PYNE, Jr. 


i 

i 
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i 

i 

Subscribed and sworn to before me this 19th day of 
November, 1928. 

[seal.] A. C. HOUGHTON, 

Notary Public, D. C. 

36 Motion to Amend the Joint Answer ofl Defendants, 

Big Sign Shop, Incorporated, George S. H . Carroll 
and Marie W. Carroll . 

i 

Filed December 19, 1928. 

i 

j 

# # * * * • j • 

Come now the defendants, Big Sign Shop, Incorporated, 
George S. H. Carroll and Marie W. Carroll iin the above 
entitled cause and move the court for leave to amend the 
second paragraph of paragraph 4 of the joint answer of 
the defendants by adding to the last line of said paragraph 
the words, “and that since the time of its incorporation 
the defendant corporation has been and now is operating 
under the name and style of ‘Big Sign Shop, Incorporated, 
Successor to George S. H. Carroll. ’ ” 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 

i 

To Edward R. Pruner and F. Regis Noel, Esquires, 

410 Wilkins Bldg., 

Attorneys for Plaintiff: j 

Please take notice that the above motion Will be called 
to the attention of the court on Friday, December 21, 1928, 
at 10:00 o ’clock A. M., or so soon thereafter as counsel may 
be heard. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 

Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 17th dav of December, 1928.! 

F. R. NOEL, 

EDWARD R. PRtJNER, 

Attorneys fdr Plaintiff. 

37 Stipulation. 

Filed December 19, 1928. 

***#•*(* 

It is stipulated between counsel for the respective parties 
hereto that the answer of the defendants to the original bill 
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filed herein may be taken and construed as an answer to 
the Supplemental and Amended Bill of Complaint. 

F. R, NOEL, 

EDWARD R. PRUNER, 

Attorneys for Plaintiff, 
LECKIE, COX & SHERIER, 

Attorneys for Defendant. 

38 Affidavit of George S. H. Carroll in Answer to Affi¬ 

davit of Edward R. Pruner. 

Filed December 21,1928. 

#**#### 

District of Columbia, ss: 

George S. H. Carroll, first being duly sworn, on oath de¬ 
poses and says that he has read the contents of the affidavit 
of Edward R. Pruner, filed in the above entitled cause, that 
he denies that he told the said Pruner that the business of 
the partnership, referred to in the affidavit of the said Pru¬ 
ner, was owned equally by the affiant and Pasquale A. Mac- 
carone, and the affiant denies that he stated to the said 
Pruner that the last note due the affiant from Charles W. 
Pyne, Jr., was paid by the said Maccarone. The affiant 
further states that to the best of his knowledge the copy 
of the so called minutes of the first meeting of the board 
of directors, referred to in said affidavit does not truly rep¬ 
resent the facts, and that no such minutes were adopted, that 
no minute books were kept, and no by-laws adopted for 
the company until about October 24, 1928, when he was ad¬ 
vised by counsel that minute books should be opened and 
by-laws adopted; that prior to that time this affiant had 
left all such matters to the plaintiff and his attorney, said 
Pruner, then acting as the attorney for the corporation, 
that he had signed such papers as Pruner prepared and 
requested in connection with the incorporation without any 
question; that he can find no record of such minutes, and 
since receiving copy of said Pruner’s affidavit, he, together 
with his attorney, called on said Pruner at his office and 
demanded of him the minutes of the defendant corporation, 
above refered to, for the purpose of inspecting the 

39 same, that said Pruner stated that the said minutes 
were not in his possession but were on record and 
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file in the office of the Clerk of the Circuit Court in Alexan¬ 
dria, Va., whereupon affiant and his attorney fwent to the 
office of the said Clerk in Alexandria, Virginia* on the day 
aforesaid; that the records of the said Clerk failed to show 
that the said minutes were on file in that office, and said 
Clerk stated that such minutes were never made a matter 
of record in the said office. The affiant further states that 
he relied fully upon said Pruner as the attorney of the 
corporation to conduct meetings of the stockholders and 
directors of the corporation, and that no written minutes 
were made at the time of any such meetings until the meet¬ 
ing called by the affiant and held on October 24j, 1928. The 
affiant denies that said Maccarone ever owhed and un¬ 
divided one-half interest in the sign painting business con¬ 
ducted in the name of George S. H. Carroll; the fact being 
that the affiant sold only a one-third interest in said business 
to Maccarone and a one-third interest to Charles W. Pyne, 
Jr., that Maccarone never acquired the interest of Pyne or 
any part thereof; and that the arrangement made at the 
time of the incorporation by which thirteen shares were 
issued to affiant and thirteen shares to Maccarone, did not 
contemplate giving Maccarone or the company! the share of 
stock issued in the name of Pyne which was distinctly un¬ 
derstood to be held for affiant’s benefit and Subsequently 
assigned as affiant directed, to Marie W. Carroll. 

GEORGE S. H. CjARROLL. 

Suscribed and sworn to before me this 19th day of Decem¬ 
ber, 1928. ! 

[seal.] REUBEN A. BOGLEV, Jr., 

Notary Public, D. C. 

| 

40 Affidavit of Pasquale A. Maccarone in Answer to the 
Affidavit of George S. H . Carrolli 

i 

i 

Filed December 21,1928. 

• * • • • • I • 

i 

i 

District of Columbia, ss: 

Pasquale A. Maccarone, being first duly sworn, on oath, 
deposes and says that he has read the contents of the 
affidavit of George S. H. Carroll, filed in the above entitled 
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cause in which the said Carroll states ‘ 4 that no written 
minutes "were made at the time of any such meetings (of 
Big Sign Shop, Incorporated) until the meeting called by 
the affiant and held on October 24,1928”; that minutes were 
prepared for each meeting held by the stockholders and 
directors of Big Sign Shop, Incorporated as is evidenced 
by the fact that he was present when the attorney for the 
corporation delivered the said minutes into the hands of 
the said George S. H. Carroll; that affiant read the minutes 
so prepared and agreed with the said Carroll that they 
were correct; that the copy of the minutes of the first meet' 
ing of the Board of Directors held on February 16, 1928 
filed with the affidavit of Edward R. Pruner in the above 
entitled cause is a correct copy of the minutes of said first 
meeting, which minutes were signed by George S. H. Car- 
roll as President, and Charles W. Pyne, Jr., as Secretary 
in compliance with instructions from the corporation’s at¬ 
torney that said signed copy was required to be filed with 
the State of Virginia as part of the incorporation of Big 
Sign Shop, Incorporated; affiant further says as evidence 
of the minutes having been prepared for said meetings of 
the directors of the defendant corporation is the fact that 
as a consequence of a special meeting of the Board of Di¬ 
rectors of the Big Sign Shop, Incorporated held on March 
28, 1928, there was prepared a letter containing an extract 
from the minutes of said special meeting, which was 
41 delivered to the corporation’s bank in order that the 
bank account of the corporation might be changed 
from Big Sign Shop to Big Sign Shop, Incorporated, said 
letter having been signed by affiant and the said George S. 
H. Carroll; a copy of said letter to the corporation’s bank 
is attached hereto and made a part of this affidavit. 

PASQTJALE A. MACCARONE. 


Subscribed and sworn to before me this 20th day of De¬ 
cember, 1928. 


JOHN D. SADLER, 
Notary Public, D. C. 
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Geo. S. H. Carroll, President; P. A. Maccarone^ Vice-Presi- 

dent-Treasurer. 

1213 Eye Street Northwest, Washington^ D. C. 

i 

Big Sign Shop, Inc. j 

Tell the World with Signs. I 

i 

Telephone: Main 9652. j 

March 29, 1928. 

Mount Vernon Savings Bank, 

9th St. and Mass. Ave. N. W., 

Washington, D. C. 

Attention Mr. Lee. j 

Dear Sirs: 

There is quoted below an extract from the minutes of a 
meeting of the Board of Directors of Big Si^n Shop, In¬ 
corporated, held on March 28, 1928: 

j 

“On motion duly made and seconded, it was!decided that 
the Mount Vernon Savings Bank, 9th St. and! Mass. Ave., 
N. W., Washington, D. C., be instructed to chahge the name 
of the account of Big Sign Shop to “Big Si^n Shop, In¬ 
corporated,” and also to advise the above bank that checks 
of the Big Sign Shop, Incorporated, will hereafter be 
signed as follows: 

“Big Sign Shop, Incorporated, j 
By George S. H. Carroll, Pres. 

P. A. Maccarone, 

Vice Pres, and Treas.” j 

It is requested that you change your records in accord¬ 
ance with the above resolution of the Board. 

Very truly yours, 

[seal.] -. 

i 

42 Affidavit of Edward R. Pruner. j 

Filed December 21, 1928. 

• « • * # # • 

District of Columbia, ss: 

. 

Edward R. Pruner, being first duly sworn^ on oath de¬ 
poses and says that he has read the affidavit of IGeorge S. H. 

5—4953a j 

| 

i 

i 
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Carroll, filed in the above-entitled cause wherein the said 
Carroll denies that minutes for the first meetings of the 
stockholders and directors of the defendant corporation 
were ever prepared and adopted; that at the time of the 
incorporation of Big Sign Shop, Incorporated, it was neces¬ 
sary to file with the State of Virginia, under the laws 
of which state the corporation was formed, a certain stock 
distribution report with accompanying extract from the 
minutes of the meeting of the said corporation authoriz¬ 
ing the said distribution of stock; that a meeting of the 
stockholders and directors of Big Sign Shop, Incorporated, 
was held for this purpose and others at the office of the 
said corporation on February 16, 1928; that in pursuance 
to the action taken at that meeting, affiant prepared the 
minutes of the meeting showing the distribution of stock 
and the reasons therefor, one copy of which said minutes 
was signed by George S. H. Carroll as President and 
Charles W. Pyne, Jr., as Secretary, and, after the seal 
of the corporation was affixed, affiant mailed the said exe¬ 
cuted copy of the minutes to the State Corporation Com¬ 
mission of Virginia at Bichmond for filing there in com¬ 
pliance with the laws of Virginia; that the original or one 
copy, affiant does not now remember which, w’as left in the 
hands of George S. H. Carroll as President of Big Sign 
Shop, Incorporated, with instructions to start a minute 
book. 

Affiant further states that on December 19, 1928, 
43 the said Carroll with his attorney came to affiant’s 
office and requested to see the minutes of the cor¬ 
poration ; that affiant informed them that Carroll had them, 
but that the original might have been filed with the State 
of Virginia as required by its laws; that he also said that 
some of the records of the corporation were filed with the 
Clerk of the Corporation Court at Alexandria, Virginia, 
but affiant did not intend to convey thereby that the min¬ 
utes were actually filed there; that after the said Carroll 
and his attorney left his office, affiant referred to his files 
and found the facts to be as set forth in the first para¬ 
graph of this affidavit. 


EDWARD R. PRUNER. 
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Subscribed and sworn to before me this ;20th day of 
December, 1928. 

[seal.] JOHN D. SADLEE, 

Notary Public in ayid for 

District of Columbia. 

44 . Motion for Receiver . 

Filed December 31,1928. 


Now comes the plaintiff, Pasquale A. Maccarone, by his 
attorneys and respectfully moves the Court f;o reconsider 
the motion filed herein to appoint a Receiver to take over 
the assets manage and liquidate the business and affairs of 
the defendant, Big Sign Shop, Incorporated, junder the di¬ 
rection of this Court, as prayed in the Supplemental and 
Amended Bill of Complaint filed in the above entitled cause 
on the 10" day of December, 1928. 

F. R. NOEL, 

EDWARD R. PR^JNER, 

Attorneys fqr Plaintiff. 

To Leckie, Cox & Sherier, Esquires, 

Attorneys for Big Sign Shop, Inc., George S. H. Car- 
roll, and Marie W. Carroll: 

Please take notice that the foregoing and annexed motion 
will be called to the attention of the Court for its action on 
Friday, January 4, 1929, at 10:00 o’clock A. M., or so soon 
thereafter as counsel may be heard. 

F. R. NOEL, 

EDWARD R. PRjUNER, 

Attorneys for Plaintiff. 

i 

Order. 

j 

Friday January 15,1929. 


Upon consideration of the amended and supplemental bill 
of complaint, affidavits in support thereof, |the answer of 
defendants, and affidavits in support thereof, filed in the 


above entitled cause, after argument and 


submission of 
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memoranda of authorities by the respective counsel, 
45 it is, by the Court, this 15th day of January, 1929, 
ordered and decreed that the motion for the appoint¬ 
ment of a Receiver be, and the same hereby is, overruled. 

JENNINGS BAILEY, 

Justice. 

To the above ruling, the plaintiff hereby objects and notes 
an exception, which is allowed. 

JENNINGS BAILEY, 

Justice. 

Plaintiff notes a special appeal to the Court of Appeals of 
the District of Columbia. 

F. R. NOEL, 

EDWARD R. PRIJNER, 

Attorneys for Plaintiff. 

Motion to Dismiss. 

Filed January 31, 1929. 

####*## 

Come now the defendants in the above entitled cause by 
their attorneys and move the Court to dismiss the supple¬ 
mental and amended bill filed herein on the ground that said 
bill does not set forth facts sufficient in lavr to entitle the 
plaintiff to the relief sought or any other relief. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 


To Messrs. Noel & Pruner, 

Attorneys for the Plaintiff: 

Please take notice that the foregoing motion to dismiss 
will be set for hearing on Friday, February 8, 1929. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 


Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 30th day of January, 1929. 

F. R. NOEL, 
Attorney for Plaintiff\ 
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Decree Dismissing Amended and Supplemental Bill 

of Complaint. 

j 

Filed February 12,1929. j 

I 

# # * * « * ! * 

i 


This cause coining on to be heard upon motion of the de¬ 
fendants to dismiss the amended and supplemental bill of 
complaint filed herein and after argument of [counsel, it is 
this 12th day of February, 1929, 

Adjudged, ordered, and decreed that the motion of the de¬ 
fendants be granted and the amended and supplemental bill 
be and hereby is dismissed with costs to the defendants to 
be taxed by the Clerk of the Court. 

JENNINGS BAILEY, 

Justice. 

i 

i 

The plaintiff objects; notes an exception, which is allowed. 

JENNINGS BAILEY, 

Justice. 


Bond for costs on appeal fixed at $100.00 or $50.00 cash. 

JENNINGS BAILEY, 


Justice. 


Seen. 

F, R. NOEL, 

For Plff. 


Memorandum. 


February 26, 1929.—Undertaking on Appeal—plaintiff— 
$100, approved and filed. | 

47 Plaintiff's Designation of Record. 

| 

Filed March 1,1929. 

i 

####**!• 

Now comes Pasquale A. Maccarone, the appellant in the 
above-entitled cause and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the question raised on appeal, namely: 
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1. Amended and Supplemental Bill of Complaint. 

2. Plaintiff’s supporting affidavits: 3 affidavits of Pas- 
quale A. Maccarone, 2 affidavits of Charles W. Pyne, Jr., 3 
affidavits of Edward R. Pruner. 

3. Answer and amendment thereto of Defendants. 

4. Defendant’s supporting affidavits: 2 affidavits of 
George S. H. Carroll, 1 affidavit of Charles W. Pyne, Jr. 

5. Plaintiff’s motion for receiver. 

6. Order of Court denying said motion, plaintiff’s objec¬ 
tion and exception thereto. 

7. Defendant’s motion to dismiss plaintiff’s bill of com¬ 
plaint. 

8. Order of Court granting said motion, noting plaintiff’s 
exception thereto and appeal. 

F. R. NOEL, 

1 EDWARD R. PRUNER, 

Attorneys for Plaintiff. 

No objection. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 

48 Defendants 7 Designation of Record. 

Filed March 8,1929. 


In addition to the designation of record heretofore filed, 
the defendants designate the following to be included in the 
transcript of record on appeal: 

1. Stipulation of counsel filed herein on December 19, 
1928. 

2. All affidavits filed on behalf of the defendants herein. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 

Assignment of Errors. 

Filed Mar. 27, 1929. 

*#*♦**• 


The Court erred: 

1. In entering the order under date of January 25,1929, 
overruling plaintiff’s motion for the appointment of a re- 
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ceiver, for that the Supreme Court of the District of Colum¬ 
bia in this cause had jurisdiction to appoint a receiver for a 
foreign corporation. 

2. In entering an order granting defendants’ motion to 
dismiss under date of February 8, 1929, for that (a) the 
Supreme Court of the District of Columbia had jurisdic¬ 
tion to entertain and adjudicate this cause of action against 
a foreign corporation, as one defendant; and' (b) against 
two individual defendants wherein a gbod cause of 

49 action was disclosed by the record. 

3. In other respects apparent of record. 

F. R. NOEL, I 
EDW. R. PRUNER, 
Attorneys for Plaintiff. 

50 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia ss: \ 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 49, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 49053 in Equity, wherein Pasquale 
A. Maccarone is Plaintiff and Big Sign Shop, Incorporated, 
a body corporate et al. are Defendants, as the $ame remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of April, 1929. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4953. Pasquale A. Maccarone, appellant j vs. Big Sign 
Shop, Incorporated, a body corporate, et al. Court of Ap¬ 
peals, District of Columbia. Filed May 7, 1929. Henry 
W. Hodges, Clerk. 
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This is an appeal from the Order and Decree of the 

i 

Supreme Court of the District of Columbia, on January 
15, 1929, denying appellant's motion for the Appointment 
of a Receiver, and, from the Order and Decree of the 
Supreme Court of the District of Columbia, On February 
12, 1929, dismissing appellant’s Amended knd Supple¬ 
mental Bill at the cost of the appellant. 

| 

ASSIGNMENTS OF ERROR j 

Appellant assigns in this Court as error committed by 
the Supreme Court of the District of Coluirjbia, (1) the 
entering of the Order under date of January 15, 1929, 
overruling plaintiff’s motion for the appointment of a 
Receiver for the reason that the Supreme Court of the 
District of Columbia had jurisdiction in this! cause to ap¬ 
point a Receiver for a foreign corporation, and (2) fur¬ 
ther assigns as error committed by the Supreme Court 
of the District of Columbia the entering bf an Order 
granting appellees’ motion to dismiss the Amended and 
Supplemental Bill of Complaint under date of February 
12, 1929, for the reason that (a) the Supreme Court of 
the District of Columbia had jurisdiction to entertain and 
adjudicate this cause of action against a foreign corpora¬ 
tion, as one defendant; and, (b) against t^o individual 
defendants, wherein a good cause of action Was disclosed 
by the record; and (3) in other respects appearent of 
record. 

i 

FACTS | 

j 

The Supplemental and Amended Bill of Complaint set 
forth that appellant, after exhausting all his efforts with¬ 
in the corporation in a futile attempt to lobtain relief, 


i 

i 
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brought suit in his own right as Vice-President, stock¬ 
holder and director of the defendant corporation against 
the defendant corporation and the two individual de¬ 
fendants, being husband and wife. The one defendant, 
the husband, was sued in his own right and as a stock¬ 
holder and director of the defendant corporation, and 
the wife was sued in her own right an alleged stock¬ 
holder and alleged director in said defendant corpora¬ 
tion. 

It was charged that the defendant corporation was or¬ 
ganized and existed under the laws of the State of Vir¬ 
ginia, maintaining an office in the State of Virginia, but 
also, having its principal office and doing all of the busi¬ 
ness for which it was incorporated in the District of 
Columbia. It was alleged that all the stockholders were 
citizens of the District of Columbia. All the above al¬ 
legations with the exception of the question of the de¬ 
fendant, Marie W. Carroll, being a stockholder were ad¬ 
mitted by the Answer. 

The corporate business, being the manufacturing and 
selling of advertising signs in and about the District of 
Columbia, was at one time owned by the husband-appellee, 
but the appellant purchased and paid for a one-third in¬ 
terest, $300.00, and one Charles W. Pyne, Jr., also pur¬ 
chased a one-third interest and paid for the same by six 
promissory notes in equal amounts of $50.00 each, all of 
which, excepting the last, in the sum of $50.00 was paid 
by the said Pyne, and the last note was paid by the ap¬ 
pellant. Thus, it was admitted that the husband appellee 
had less than one-third real interest in the corporation. 
The Answer admits all excepting the payment of this 
last installment by appellant, the husband appellee con¬ 
tending that he paid this item. However, under date of 
February 30, 1928, there was ffied an affidavit by Edward 
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R. Pruner, which supported appellant’s contention that 
appellant had paid the last of said installment notes, as 
alleged in the Bill, the husband-appellee’s Answer deny¬ 
ing it being unsupported. Which one of tile litigants 
paid this item is of considerable importance in this case, 
for, a short time after the organization of the partner¬ 
ship mentioned above, on January 28, 1928, the defend¬ 
ant corporation was organized to take over and conduct 
the business, the stockholders of said corporation being 
the same as the members of the partnership; the appel¬ 
lant here and the husband appellee Carroll, each obtain¬ 
ing thirteen shares of the par value of one hundred dol¬ 
lars a share, there being only one other outstanding share 
of stock in the name of the said Pyne. The j bill alleges 
that Pyne’s interest was purchased by the Corporation 
with a draft on the original partnership account, and, in 
order to maintain the parity of stockholding it was 
agreed that said Pyne would hold the certificate of stock 
for one share merely for the accomodation and conven¬ 
ience of the corporation and that he would deliver and 
surrender it to defendant corporation whenever requested 
so to do. The defendants deny each and every allegation 
in paragraph 6, of the Bill of Complaint, including the 
allegation as to the payment for Pyne’s interest by a 
check on the partnership account and including also the 
allegation that the said Pyne was to hold said share of 
stock for the convenience and at the order of the corpora¬ 
tion. In flat contradiction of these two denials, after 
the Answer, an affidavit was filed by the appellant to 
which was attached the original check on the partner¬ 
ship account as an exhibit, and. under date of November 
30, 1928, an affidavit was filed by Edward |R. Pruner, 
which stated that he was present when the appellant and 
husband-appellee agreed that their respective wives 
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would have no connection with the corporation in any 
manner whatsoever, as alleged in paragraph 6. 

The Recotd showed that the defendant husband, 
George S. H. Carroll, had been paid for at least a two- 
thirds interest in the partnership business, yet in para¬ 
graph 7 of the bill, it is charged that the said husband- 
appellee, by false and fraudulent inducements, which he 
knew to be false and fraudulent, with intent to cheat and 
defraud the appellant, and gain a controlling interest in 
the said corporation, misrepresented to the said Charles 
W. Pyne, Jr., the holder of the extra share of stock, that 
it was with the appellant’s full knowledge and consent, 
that he, the said Pyne, should transfer the certificate of 
stock held by him to the appellee-wife, Marie W. Carroll, 
and the Bill charges that the said Pyne relied upon the 
statements made to him by the husband appellee and 
forthwith signed the transfer blank of the certificate of 
stock and delivered it to the husband appellee, who, in 
turn, delivered it to his wife, all of which resulted to the 
disadvantage and great financial loss of appellant. The 
Bill also alleges that the said Pyne received no considera¬ 
tion or thing of value for transferring the single share 
of stock as mentioned above. This is supported by the 
uncontradicted affidavits filed in the case by the said 
Pyne. The Answers deny all of the allegations contained 
in paragraph 7, and say that a verbal agreement existed 
among the three stockholders, whereby the single share 
of stock wa^ to be transferred to appellee-husband’s wife, 
because he formerly owned the business and it was only 
fair and right that he, or his nominees, should have the 
controlling interest. However, this statement in the Ans¬ 
wer is flatly contradicted by the supporting affidavit of 
Edward R. Pruner, filed on November 30, 1928, accom¬ 
panied by a copy of the minutes of the first meeting of 
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the board of directors of the defendant j corporation, 
which shows the orignal equal division of i stock (page 
26 of the record) and statement being required to be 
filed with Virginia Corporation Commission before issu¬ 
ing any stock, and reciting, over the appellee-husband's 
own signature that each he and the appellant owned an 
undivided half interest in the partnership business. 

In paragraph 8 of the Bill of Complaint, it is charged 
that immediately after the husband appellee gained con¬ 
trol of the extra share of stock, he set aboqt to oust the 
appellant from the corporation by holding directors’ 
meetings, with only himself and wife present and with¬ 
out legal notice to the appellant; by reducing appellant’s 
salary from $8.00 per day to $6.00 per day ; by not per¬ 
mitting the appellant to have any voice in; the conduct 
of the corporate business; by allowing thq business to 
become disorganized, to the great financial loss of the 
appellant, and by failing to deposit large sufiis of money 
to the corporation’s bank account, which said sums were 
collected by the appellee husband. The Answer stated 
that the above mentioned things were done in accordance 
with the will of the majority of the stockholders, consist¬ 
ing of the husband-appellee, holding thirteen shares, and 
the wife-appellee having questionable title t<j> the control¬ 
ling share. 

The Bill of Complaint stated that the assets of the de¬ 
fendant corporation included nearly five hundred dollars 
cash in bank; outstanding bills receivable in the sum of 
approximately two hundred dollars; unfinished business 
on hand amounting to nearly three hundred dollars; fix¬ 
tures, supplies and materials of the value of about four 
hundred dollars; and the trade name, “Bi£ Sign Shop, 
Incorporated.” The Answer states with Regard to the 
value of the trade name that it belonged to a firm which 
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the husband appellee had previously worked, and that it 
was through his efforts that the trade name became val¬ 
uable. 


ARGUMENT 

The husband-appellee’s fraudulent and unfair tactics 
are indisputably laid bare by his attempt to eliminate ap¬ 
pellant’s name from the advertisement in the telephone 
directory, the subject matter of an affidavit filed on No¬ 
vember 23, 1928, and an original exhibit therewith filed 
in the lower Court (pages 8 and 9 of the Record). The 
appellant’s name had always appeared with that of the 
husband-appellee in the telephone directory advertise¬ 
ment. It is patent that no one had any interest in elimin¬ 
ating appellant’s name excepting the individual whose 
name remained on said advertisement—husband appellee. 
A further example of the husband appellee’s unfair and 
fraudulent methods is his destruction of the standard 
government short term contract inviting bids for the pro¬ 
duction of signs, referred to in the affidavit of Pasquale 
A. Maccarone on November 30, 1928, the original having 
been torn and discarded in a waste receptacle without the 
knowledge of the appellant, who had always handled the 
government work, was recovered by appellant and filed 
in the lower Court as an exhibit, (page 23 of the Record). 
In addition to the above instances constituting sufficient 
grounds to justify any Court in disbelieving the appellees, 
the husband appellee, in his affidavit of December 21, 
1928, (page 30 of the Record) denied that there had ever 
been any meetings or minutes prepared for meetings of 
the board of directors of the corporation. This is clearly 
refuted by a copy of the minutes of the first meeting filed 
in connection with an affidavit under date of November 
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30, 1928, by Edward R. Pruner, said minutes of the first 
meeting of the board of directors of the Big Sign Shop, 
Incorporated, being signed by the husband! appellee, 
George S. H. Carroll, as President, and by Charles W. 
Pyne, Jr., as Secretary, and filed with the Corporation 
Commission of Virginia prior to the issue of any stock. 

i 

Summing up, the record plainly discloses the atttempt 
of one of two equal stockholders to oust the other by 
getting a controlling share in the name of his wife, un¬ 
fairly and contrary to agreement. This, alone was suffi¬ 
cient, in the absence of absolute serenity within the cor¬ 
poration, to enable the Court below to find fn}ud. How¬ 
ever, when the other circumstances marshalled above, all 
capable of being proven otherwise than by the appellant’s 
testimony, are reviewed from the pleadings, there can be 
no doubt but that the Court abused its descretion in re¬ 
fusing a receiver and erred in dismissing the cause for 
Jack of jurisdiction. 


THE LAW 

i 

Both propositions, namely, that the Court Should have 
appointed a Receiver and retained jurisdiction, are inter¬ 
mingled in all the following authorities as well as the 
proposition that, having submitted to the Coijrt and ans¬ 
wered, it was too late to dismiss. 

The Bill was filed against a corporation organized and 
existing under the laws of the State of Virginia, main¬ 
taining an office and doing all of its business! in the Dis¬ 
trict of Columbia, all of its stockholders beihg residents 
of the District of Columbia, and against two! individuals 
residing in the District of Columbia. The Bill of Com¬ 
plaint alleged facts which constituted a clear case of 
fraud. Service was had and Answers were! filed on be¬ 
half of all of the defendants. The Bill pr4yed for the 
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appointment of a Receiver to take over the assets, man¬ 
age and liquidate—not wind up—the business and affairs 
of the corporation under the direction of the Court, and 
that the matter be referred to the Auditor for an account¬ 
ing and recommendations. An accounting would have 
included a recommendation as to the ownership of the 
share of stock originally issued to Pyne, claimed in the 
Bill to be owned by the Corporation, as treasury stock, 
or to lack ownership, and claimed by the Answers to be¬ 
long to the appellee-wife. 

DuPuy vs. Terminal Company of Baltimore City, 
82 Md. 1 408, Fraudulent acts of directors. Suit 
brought by stockholder for receiver. The Court 
said: “It is enough for the purposes of this case 
for us to be able to see from the record that wrong 
and fraud have been perpetrated, and that this is 
an eminently fit case for the appointment of a re¬ 
ceiver to unmask and rip open whatever is not be¬ 
yond the reach of successful assault.” 

In the casq of Ambler vs. Archer, 1 App. D. C., 94, 96, 
The Vapor Fuel Company of Virginia was found to be a 
“strictly” foreign corporation. This Court said : 

They, (some of the directors of the corporation 
residing in the District of Columbia) are not here in 
their official or representative capacity and it is not 
shown that they are clothed with authority to repre¬ 
sent and answer for the corporation in this suit. 
And without such authority, express or implied, it 
would seem to be a settled principle that the corpor¬ 
ation is not liable to suit in a jurisdiction foreign to 
its creation and where it does not transact business 
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While this case is not direct authority for our proposi- 
tion, nevertheless, it is the opening wedge which will be 
expanded in later cases in this jurisdiction. 

The next case is Armstrong vs. The United States 
Building and Loan Association, reported in 15 App. D. C. 
1, et seq. In this case (page 2), Harvey Winfield 
was appointed receiver for the United Statqs Building 
and Loan Association, “which appears to be $ body cor¬ 
porate, organized under the laws of the State of Virginia; 
but what the purpose was of the suit, or whbt the scope 
was of the duties of the receiver we are not advised.” 

I 

In a third case, Barley vs. Giddings, reported in 15 
App. D. C. 427 et seq, and widely cited, the corporation 
involved had its principal office in the City of Alexandria, 
Virginia, (just as the Big Sign Shop, Incorporated, here) 
had its central office in the City of Washington, and its 
business was managed by a board of directors, “the ma¬ 
jority of whom are residents of the District of Columbia.” 
The report reveals that “The Supreme Court j of the Dis¬ 
trict had appointed Frank Higgins and John C. Giddings 
receivers under the prayer of the bill of Lorenzo S. Dove 
and others”. The relief prayed for was much: more dras¬ 
tic than that sought in this case. There was a prayer 
that a receiver be appointed to take possession of the 
office, books and property of the defendant,' to sell the 

i • 

property, collect all claims, and administer its affairs 
“to the end that its said busniess may be discontinued and 
its debts ascertained and its assets preserved and dis¬ 
tributed equitably to all the parties in interest and its 
affairs adjusted according to the rules of the Court.” 

The case, as analyzed and decided by Mr. Justice Shep¬ 
herd, did not turn on the question of the appointment of 
a receiver for the Virginia corporation, althbugh it was 
one of the contentions of the appellant, and the Court 
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of Appeals reversed the Supreme Court, in dicta indica¬ 
ting that, short of prying into the internal administra¬ 
tion of the affairs of a foreign corporation, it had juris¬ 
diction to appoint a receiver for a foreign corporation, 
(page 442, 443 and 444). 

In Washington Building and Loan Association vs. 
Pifer, 31 App. D. C. 434, 436, the defendant. National 
Building and Loan Association of Washington, District 
of Columbia, was a Virginia corporation, authorized to 
do business in the State of West Virginia, maintaining 
a central office in the City of Washington, and plaintiffs 
were residents of West Virginia, and brought their suit 
in the Distinct of Columbia. The Court said: “It is 
obvious that this Building and Loan Association obtained 
a charter in Virginia not with any idea of locating in that 
State, but with the definite and distinct idea and intention 
of locating in the District of Columbia; hence its name, 
the ‘Washington National Building and Loan Association, 
Washington, D. C.’ As above stated, its principal office 
has always been located here, its books have been kept 
here, its officers have lived here, and its business has been 
transacted here. Its charter merely gave it corporate 
existence, and when it came here and located, it became 
eo instante subject to our laws. By the laws of comity, 
we recognize its charter, but in so doing, we do not abro¬ 
gate our own laws in favor of the laws of the State crea¬ 
ting it. The authority of one jurisdiction over a corpor¬ 
ation of another jurisdiction is coextensive with its au¬ 
thority over a corporation of its own creation.” 

In Mitchell Mining Company vs. Emig, 35 App. D. C. 
527, on March 18, 1910 an order was entered by the 
Supreme Court of the District of Columbia appointing 
Clayton E. Emig and Luke C. Strider receivers of the 
Mitchell Mining Company, incorporated under the laws 
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of the territory of Arizona, and operating a railroad and 
mines in the Republic of Mexico, with power to take 
charge of all the assets of the defendant in the District 
under the control of its officers. There was a slpecial ap¬ 
peal from an order of the lower Court denying a motion 
to vacate the service of summons upon a foreign corpor¬ 
ation, which order was reversed, and in the coprse of the 
decision, the Court of Appeals opinion stated: j ‘‘We may 
remark that it would seem to be within the;power of 
the Supreme Court of the District upon a sufficient bill 
for the purpose to appoint receivers of property within 
the District belonging to a foreign corporation though 
the latter may not be doing business in the district at 
that time, and to that extent to proceed upon foe substi¬ 
tuted notice provided by statute in analogous cases. The 
service of process provided in case of a corporation doing 
business in the District of Columbia would have no effect 
if it were not in fact so engaged.” 

In the Arlington Hotel case, reported in 4$ W. L. R. 
467, “Receivers were appointed as prayed in the Bill of 
Complaint and an injunction was issued as prayed in the 
complaint,” and the cause was referred to a Special Mas¬ 
ter to state the account and report. It was further de¬ 
cided “The corporation exists under the law of the State 
of Delaware and has its principal place of business in 
the District of Columbia. Some stockholders holding pre¬ 
ferred and common stock reside in the District of Col¬ 
umbia, and some elsewhere.” 

In Holbrook vs. Ford, reported in 39 N. Ei 1091, the 
Supreme Court of Illinois recognized the appointment of 
a receiver in Illinois to take possession of all! the assets 
of a new York corporation in Illinois. 

i 

In 12 R. C. L. p. 106, authority is cited for foe proposi¬ 
tion that Courts may appoint a receiver for a foreign cor- 
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poration “doing business within the Court’s jurisdiction 
and having property there, notwithstanding the appoint¬ 
ment of a receiver at the domicile of the corporation 
where the general requirements for a receiver are shoivn , 
as in other cases,” citing Blake vs. McClung, 172 U. S. 
239; Palmer vs. Texas, 212 U. S. 118, and seven State 
cases. 

The article in R. C. L., on page 107, continues: 
“Whether a corporation can be sued in a State of which 
it is not a resident depends upon the position in which it 
has seen fit to place itself in reference to that State in 
connection with the laws therein. A corporation, wheth¬ 
er domestic or foreign, is a person, and it follows that 
before a corporation can be subjected to the jurisdiction 
of a State of Country, it must be present therein, and 
that it can be present only when it has been incorporated 
under its laws or has, like a natural person, gone thereto 
from the State of its residence, or has in some other man¬ 
ner consented to their jurisdiction over it.” 

The Corpus Juris study of corporations in 14 A of 
the series, states at page 1335 the following: “But it is 
firmly established that Courts of one State or Country 
have power to appoint a receiver in a proper case for 
property located within their jurisdictional limits but be¬ 
longing to a foreign corporation; this is true, although a 
general receiver of the corporation has been appointed 
by the Court of the State or Country of its origin,” and 
citing Mitchell Mining Company vs. Einig and Barley vs. 
Gittings,$wpra, together with several hundred other de¬ 
cisions. 

One of the most complete studies of the amenability 
of foreign corporations to the Court of the jurisdiction 
in which it is found was made by the Supreme Court of 
Illinois in the case of Edwards vs. Shillinger, annotated 
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in 33 L. R. A. (N. S.) 895, et seq. The Cofirt made a 
most complete analysis and discussion, summarized in 
the following quotation: “If we admit and vindicate 
their rights, even-handed justice requires that we also 
enforce their liabilities and not send our citizens to a 
foreign jurisdiction in quest of redress for injuries com¬ 
mitted here.” 

! 

The relief sought is not as to the internal rrjanagement 
or control of the corporation. 

i 

Lengthy authorities as to the internal management of 
a foreign corporation are not submitted fori the reason 

i 

that it is patent that we are not asking relief involving 
internal management or control of the corporation. Gen¬ 
erally, such internal management and control refers to 
the method of conducting elections, modifying by-laws 
and other formal proceedings. We shall be content with 
citing a border case, Guilford vs. Western Union, etc. Co., 
59 Minn. 332, 61 N. W., 344, 50 Am. St. 40f7, from the 
opinion of which the following is quoted: 

“* * * We think there are cases, and that this 

is one of them, where, although the rights of a party 
grow out of his membership in the corporation, yet, 
as the matter affects only his individual rights under 
the contract by which the stock was issued, there¬ 
fore an enforcement of those rights will not be an 
interference with the internal management of the 

corporate affairs within the meaning of tihe rule. 

! 

“If, upon principals of law or comity,! foreign cor¬ 
porations are allowed to do business ahd maintain 
suits in another state, the general rule should be 
that are liable to be sued in the same ijurisdiction. 
Their rights and liabilities in that regard ought to 
be reciprocal. If we recognize their existence for 
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one purpose, we ought also for the other. If our 
courts admit and vindicate their rights, justice re¬ 
quires that we also enforce their liabilities, and that, 
before we send our own citizens to a foreign juris¬ 
diction for redress, it should be very clear that the 
subject of the action is beyond the limits of the pow¬ 
er or sovereignty of the state over the foreign cor¬ 
poration. If a citizen of this state held a certificate 
of stock in a foreign corporation, which was alleged 
to have been illegally issued or to have been for some 
cause forfieted, we do not think there would be any 
doubt, but that our courts would entertain a suit by 
the corporation to compel its surrender and cancella¬ 
tion.” 

The relief sought is not the winding up of the corpor¬ 
ation but for the preservation of its assets and account¬ 
ing and the liquidation of the assets. 

That the relief sought is not the winding up or dis¬ 
solution of the corporation appears from the prayer 
which asks merely for the liquidation of the assets of 
the corporation. After they are liquified, it is admitted 
that the proper step would be a suit at the home of the 
corporation for permission to wind up the affairs of or 
dissolve the corporation. However, the following is 
quoted from the opinion of the Court in the case of John 
H. McGowan Co. vs. Ingalls, 60 Fla. 116; 53 S. 932: 

“A decree of a Court of Equity appointing a re¬ 
ceiver to take charge of and operate a business and 
property within the jurisdiction of the Court is not 
void because the owner of the property is a foreign 
corporation, or because no suit is pending to which 
the appointment of a receiver is ancillary, or because 
a winding up of the business is prayed for, or be- 
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cause mismanagement or fraud is not charged as the 
basis of the receivership.” i 

As said in the opinion of the Court in Reussens vs. 
Manufacturing etc. Co. of America, 99 App. Div. 405, 
406, 70 NYS 637, 638: “There is a radical distinction 
between an action which seeks to have a receiver ap¬ 
pointed of the property and assets of a corporation in 
order that they may be preserved from unlawful dispo- 

i 

sition and waste, and an action for the appointment of 
a receiver of the corporation. In the former case it is 
settled by an abundance of authority that the action will 
lie.” 

i 

The corporation in the Court below, by appearing and 
pleading to the merits of the Bill of Complaint, waived 
its exemption from being sued out of the district of its 
domicile. j 

j 

In this connection, as well as on the proposition of 
jurisdiction, attention is invited to a comparatively re¬ 
cent decision of the United States Supreme Court, handed 
down in the case of Burnrite Coal Briquette Company, 
Petitioner, vs. Riggs, 274 U. S. 208, (decided May 2, 
1927). In this case, the Court has spoken the final word 
on the proposition of jurisdiction. The case went up 
from the Circuit Court of Appeals, 3rd Circuit, which 
had denied a rehearing on October 4, 1923, the proceed¬ 
ings in the lower court being reported in 291 Fed. 754. 
The New Jersey Court of Appeals had held, there being 
no statute authorizing such procedure, that the lNew Jer¬ 
sey Courts are without jurisdiction to appoint receivers 
for solvent foreign corporations and, because of said sit¬ 
uation in that jurisdiction, the Fedeeral District Court, 
also, had no jurisdiction to appoint a receiver !for a sol¬ 
vent corporation. This is exactly the contention made in 
this case in the Lower Court and doubtless th6 one that 
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will be urged in this Court by the Appellees. It appears 
from, the opinion in the Burnrite case that “no question 
of fraud is involved.” The Federal Court remanded the 
case to the Court below with instructions to dismiss the 
bill on the ground that the company in question being a 
solvent corporation, the Court below had no jurisdiction 
to appoint receivers. 

However, the United States Supreme Court ruled that 
the lower Courts had jurisdiction of the cause on two 
grounds, both of which are present in the instant case. 
In the first place, the Supreme Court said, on page 212, 
the question of jurisdiction had been waived by a general 
appearance and answer, and, that “the fact of incorpor¬ 
ation under the laws of another state does not preclude 
jurisdiction. * * * in other words, the dismissal 

must rest on the grounds that there was want of equity 
not on lack of jurisdiction.” 

This same proposition is made the subject of a 
thorough study of the authorities in Potter et al. vs. Vic¬ 
tor Page Motors Corporation, 300 Fed. 885, (District 
Court, Connecticut, March 14, 1924). This case followed 
the decision handed down in Low vs. Pressed Metal Co. et 
al., 91 Conn. 91, 99 Atl. 1, from which opinion the follow¬ 
ing is quoted: 

“The common practice of appointing so-called an¬ 
cillary receivers in such cases demonstrates that 
courts do have jurisdiction over the subject-matter 
of winding up the local business of foreign corpora¬ 
tions in receivership proceedings, whether in a stock¬ 
holders’ suit or upon a creditors’ bill. It would be an 
intolerable proposition to assert that any local busi¬ 
ness was beyond the original equity jurisdiction of 
our courts merely because it was conducted by a for- 
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eign corporation. The principal that courts will not 
interfere in what are vaguely called the: internal af¬ 
fairs of a foreign corporation must yield to the lar¬ 
ger and more important principle that all who choose 
to engage in business within the state, 'whether un- 

i 

der a corporate franchise or not, necessarily subject 
such business to the jurisdiction of the courts as ful¬ 
ly as if it were conducted by our own citizens or cor¬ 
porations.” | 

j 

The same conclusion is reeached in the case of Colum¬ 
bia Sand Dredging Co. vs. Washed Bar Sand Dredging 
Co., 136 Fed 710, which held that where the majority 
stockholders of a corporation, who are also the directors, 
are clearly violating the charter rights of thel minority, as 
by diverting all the earnings of the company to them¬ 
selves, either directly or indirectly, a Court of Equity 
will appoint a receiver at suit of minority Stockholders, 
although the company is solvent; there being no complete, 
prompt or efficient remedy at law. 

The Mississippi Supreme Court in the Case of R. L. 
Brent, et al., Appts. v. B. E. Brister Sawmill Company et 
al., 43 L. R. A. (N. S.) 720, reversed the lower Court 
which had sustained demurrers to a bill arid refused to 
appoint a Receiver, the bill setting out facts,; which, in all 
general circumstances, closely parallel the base now be¬ 
fore this Court. The Mississippi Court of 4ppeals seems 
to have devoted a great deal of study to the preparation 
of its opinion, reviewing the history of Eqiiity jurisdic¬ 
tion in the absence of statutory authority to wind up the 
affairs of a solvent going foreign corporation, or to ap¬ 
point a receiver with that end in view, concluding : 

i 

j 

“We find that in the progress of time and in the 
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development of the jurisprudence of our land this 
rule has been somewhat changed, and the power of 
a court of equity has been enlarged for the purpose 
of more fully protecting the interests of all those 
owning interests in corporations. In truth, at the 
present time a large part of the business of the world 
is being conducted through corporations. It has 
been necessary to change materially the general rules 
originally applied by the courts in construing the ob¬ 
ligations and duties of those engaged in business 
through corporations. The tendency of the times is 
to treat corporations as if they were trading copart¬ 
nerships with the stockholders as members of the 
concern. It was stated by Chancellor Walworth that 
‘joint-stock corporations are mere partneships ex¬ 
cept in form; the directors are the trustees or man¬ 
aging partners, and the stockholders are the cestuis 
que trust, and have a joint interest in all property 
and effects of the corporation'. (Robinson v. Smith, 
8 page, 222). In the case of Fougeray v. Cord, 50 
N. J. Eq. 185, 24 Atl. 499, Hinman, Ch. J. said: 
‘Joint stock companies in modern times are nothing 
but commercial partnerships which have taken the 
form of corporations for the greater facility of 
transacting business'. 

In conclusion, the following paragraph is quoted from 
the case of Wood vs. Grayson, a District of Columbia 
case, reported in 16 App. D. C., 182. This case is cited 
on the question of judicial discretion in the appointment 
of receivers, and we submit, that the state of the law on 
this point is the same now as when this case was decided: 


“It is hardly necessary to say that the possession 
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of property by one claiming title thereto ought not 
to be lightly taken away, and that the power to ap¬ 
point a receiver is one not to be exercised except with 
great circumspection. But where the powelr exists, 
no positive rule can be laid down as to whether the 
court will or will not interfere with possession, pen¬ 
dente lite, through the appointment of a ireceiver. 
In all such cases the court must of necessity exercise 
a sound discretion to be governed by all th^ circum- 

i 

stances of the particular case. 

| 

On the assignment for the declining to appoint a re¬ 
ceiver upon the facts in the record, please see Hoffman vs. 
Washington-Virginia Railway Company, 44 App. D. C. 
418; Masters vs. Hartman, 45 App. D. C. 453; Tompkins 
vs. Catawba Mills, 82 Fed. 780; Sheridan Brick Works vs. 
Marion Trust Company, 61 N. E. 666; and Sternberg, et 
al., vs. Wolff, et al. 56 N. J. Eq. 389. 

i 

! 

Respectfully submitted, 

i 

F. REGIS NOEL, j 

i 

EDWARD R. PRUjNER, 

j 

Attorneys for Appellant. 
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The appellant, a minority stockholder of I the ap¬ 
pellee, a foreign corporation, filed his bill wherein he 
prayed for the appointment of a receiver to take over, 
manage and liquidate the assets of the corporation, a 
solvent going concern without creditors, and distribute 
the proceeds among the stockholders (R., pp. 2, 7). 
The bill contains no allegation of insolvency,; nor does 
it state that the assets are being w’asted or uialawfully 
disposed of by the appellees or that they are in danger 
of being lost or dissipated. 

The bill alleges that the appellee, George S. H. 
Carroll, by false and fraudulent inducements and mis¬ 
representations, gained a controlling interest in the 
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appellee corporation, whereupon the individual ap¬ 
pellees assumed control of the corporation by holding 
stockholders ’ meetings without legal notice and with¬ 
out regard to the appellant’s interest, at which meet¬ 
ings action was taken reducing appellant’s salary and 
changing the corporation’s bank account contrary to 
the usual practice and by-laws of the corporation. The 
bill further alleges that the appellee, George S. H. 
Carroll, refused to consider the judgment of the ap¬ 
pellant in matters of business policy concerning the 
corporation and refuses to allow appellant to assist 
in the management and work of the corporation. 

Appellant also avers that the appellee, George S. H. 
Carroll, is in possession of a large sum of money be¬ 
longing to the corporation, which he has failed to de¬ 
posit in bank to its credit. 

The answers denied all of the essential allegations 
of the bill, and contained a motion to dismiss on the 
ground that the bill did not state a cause of action 
cognizable in a court of equity (R., pp. 13, 18). 

A motion for the appointment of a receiver was 
made by the appellant and, after hearing on the bill, an¬ 
swers and supporting affidavits, was denied by the 
court below (R., pp. 35, 36). Thereupon appellant ap¬ 
plied to this Court for allowances of a special appeal 
which was likewise denied. The appellees then moved 
the court to dismiss the bill as prayed in the answer 
(R., p. 36), which motion the court granted (R., p. 37). 
From the orders of the court dismissing the bill and 
denying a receiver the appellant appeals (R., pp. 35, 
36). 
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ARGUMENT. 

i 

i 

i 

The questions presented were whether, uhder the 
foregoing circumstances, the court below was; required 
to appoint a receiver to take over the assets and wind 
up the affairs of the solvent foreign corporation and 
whether the court erred in dismissing the appellant’s 
bill. 

j 

This Court in Palmer v. Morgan, 45 App. D. C. 334, 
341, 342, had occasion to consider the first question. 
There it was said: 

l 

! 

i 

i 

“A distribution of all the assets (of the cor¬ 
poration) would clearly be a winding up which 
could be done legally only in the method; provided 
by law. There is one jurisdiction only, that where¬ 
in this corporation was created, where; a decree 
binding all the stockholders may be entered against 
the corporation in a suit brought against it under 
the state law for the purpose of ascertaining its 
insolvency, compelling its liquidation, collecting 
sums due by stockholders for subscriptions to 
stock, and paying the debts of the corporation. . . . 

We are of the opinion that this is, in j substance 
and effect, an attempt to wind up a Delaware cor¬ 
poration in the District of Columbia, ahd as this 
may be done only in Delaware, where all, the stock¬ 
holders may be brought in and the ratable assess¬ 
ment of each determined, the decree must be af¬ 
firmed, with costs.” 

i 

The precise question was before the Circuit Court 
of Appeals for the Second Circuit in Maguire v. Mort¬ 
gage Co., 203 Fed. 858, where it was said: j 


i 

i 


! 
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“The present suit is by a minority stockholder 
charging that the assets of the defendant corpor¬ 
ation are within the jurisdiction; that only its 
president has qualified as an officer and that law¬ 
suits are threatened, and praying for the appoint¬ 
ment of a receiver and ‘that the assets of the Com¬ 
pany after the payment of its just debts be ap¬ 
plied to the payment of such proportion which the 
stock of the plaintiff and other shareholders simi¬ 
larly situated are justly entitled to.’ There is no 
averment of insolvencv. The order involved in 
this appeal appoints a ‘temporary receiver’ but 
confers upon him the general powers of receivers. 

It is apparent that this is a stockholder’s suit 
for the winding up through a receiver of the af¬ 
fairs of the defendant corporation and if it were 
a domestic corporation, we should look for a 
statute of New York authorizing the action prayed 
for. If we found such a statute and if it were 
broad enough to create a right in the complainant 
which could be enforced in the District Court as a 
court of equity by reason of diverse citizenship, 
we should say that that court had jurisdiction. 
Otherwise there would be no warrant for its inter¬ 
vention. 

But this is not the case of a domestic corpor¬ 
ation. The defendant corporation exists under 
the laws of the state of Delaware, and it is ele¬ 
mentary that it is alone for the state which creates 
a corporation to provide for its dissolution and 
winding up. A federal court of equity has no 
jurisdiction over an original stockholder’s suit 
against a foreign corporation for the appointment 
of a receiver to wind up its affairs and distribute 
its assets. Republican Mountain Silver Mines v. 
Brown, 58 Fed. 644, 7 C. C. A. 412, 24 L. R. A. 



776; Sidway v. Missouri Land and Live j Stock Co. 
(C. C.), 101 Fed. 481. See also cases post. 

j 

But it is urged that all the assets of the cor¬ 
poration are within this jurisdiction and I that they 
may be wasted unless a receiver is appoihted here. 
Well-established equity procedure provides for 
just such a situation. When a stockholder’s suit 
has been brought in the courts of the state which 
created the corporation and a receiver has been 
appointed there, the federal courts in other states 
will protect property within their jurisdiction by 

the appointment of ancillary receivers. 1’ 

! 

Again in Pearce v. Sutherland, 164 Fed. 609, 613, 
the Circuit Court of Appeals for the Ninth Circuit 
said with respect to the power of a court of equity to 
appoint a receiver at the suit of a minority stockholder 
of a foreign corporation: 

“Nor has a stockholder in a corporation any 
standing to apply for a receiver to control a cor¬ 
poration or wrest from it its corporate property 
on the ground that the business of the corporation 
is managed unwisely or unjustly, and especially is 
this true of an application for the appointment of 
a receiver by a resident shareholder, to wind up 
the affairs of a foreign corporation, notwithstand¬ 
ing that it is doing business within the jurisdic¬ 
tion of the court.’’ ! 

j 

To the same effect is Sidway v. Missouri, Land and 
Live-stoch Co., 101 Fed. 481, 483, where it i& said: 

i 

j 

“There is no allegation of the insolvency of the 
corporation. On the contrary, it is distinctly ad¬ 
mitted, and stated in the brief of complainant’s 


i 

i 
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counsel, that the company is solvent, with ample 
assets and resources, if properly managed, to not 
only meet its outstanding obligations, but yield 
large dividends to the stockholders. The impor¬ 
tant question, therefore, to be decided, is, has this 
court the right to interpose, at the relation of a 
single resident minority stockholder, to take 
charge of the business and property of this for¬ 
eign corporation, and run it, through a receiver, 
with a view to winding up its affairs, and dis¬ 
tributing its assets among its creditors and stock¬ 
holders! There is no disguising the fact that the 
practical effect of such interposition would be 
to put an end to the active life of the corpora¬ 
tion. Anything short of this would be ineffectual 
to afford the complainant the relief he seeks. It 
does not meet this contention to say that the 
mere appointment of a receiver and the adminis¬ 
tration of the business of the corporation do not 
ipso facto dissolve the corporation, as its fran¬ 
chise would nevertheless be left intact, and it 
would continue to exist as a legal entity. It is a 
recognized principle of corporation law that an 
act which to all intents and purposes terminates 
the corporation, by taking from it the means to 
fulfill the purposes of its organization, is incon¬ 
sistent with the purposes of its constitution, be¬ 
cause such act would work a practical dissolution 
of the corporation.” 

In addition to the foregoing it is respectfully sub¬ 
mitted that the matter of appointing a receiver herein 
was one of discretion with the court below, and since 
all of the substantial averments of the bill were 
denied by the answer, it cannot be said that the court 
abused that discretion in denying the application. 


The bill does not show any cause of actioh against 
the defendants for the relief prayed. Appellants 
principal grievance appears to be the alleged] fraudu¬ 
lent transfer of the controlling share of stock to the 
appellee, Marie W. Carroll. Yet appellant does not 
ask the court to set aside the transfer of the stock, 
or determine its ownership. Nor is any relief sought 
against the individual defendants. The court is 
asked to appoint a receiver to dissolve the corpora¬ 
tion and distribute the assets upon the filing of recom¬ 
mendations and an account by the auditor. 

i 

Although the bill charges dissension between the 
two factions of stockholders and that the aippellees 
have assumed control of the corporation, it! is sub¬ 
mitted that this does not warrant the drastic relief 
sought. 

In Leary v. Columbia River, etc., Co., 82 Fed. Eep. 

i 

775, the facts alleged in the plaintiffs bill are similar 
to those in the case at bar. The plaintiff, a stock¬ 
holder in the defendant corporation, alleged that the 
defendant Steamboat Co. was a foreign corporation, 
doing business in the jurisdiction in which the suit was 
brought, that the officers of the defendant corporation 
had abused their trust by paying extravagant salaries 
to themselves, that there was danger of insolvency of 
the corporation. The object of the suit was to oust the 
officers of the corporation from the control of the af¬ 
fairs of the corporation and place the corporation, its 
business and property in the hands of a Receiver. 
The court sustained a demurrer of the defendant cor¬ 
poration to the bill and said, p. 777, 


“The authorities cited by counsel for the de¬ 
fendant corporation show clearly and strongly 
that courts having jurisdiction to enforce their 
decrees in the state where the corporation has its 
home office should be resorted to in all cases where 
it is necessary to inquire into and regulate the in¬ 
ternal affairs of the corporation. 6 Thomp. Corp., 
Sec. 8011; Gregory v. R. R. Co., 40 N. J. Eq. 38; 
Mining Co. v. Field (Md.), 20 Atl. 1039; 8 Am. & 
Eng. Enc. Law, pp. 378, 379. I consider that it 
will be unwise, and a dangerous precedent, for a 
court of equity to take control of the property of 
a foreign corporation with a view of experiment¬ 
ing to ascertain if a stockholder’s investment may 
not be made more profitable to him by having the 
business of the corporation conducted by a re¬ 
ceiver, instead of officers and agents chosen by a 
majority of the stockholders. Therefore I am con¬ 
strained to sustain the demurrer.” 

The Leary case was cited with approval and followed 
in the case of Clark v. Life Ass’n, 14 App. D. C. 154. 
In that case a bill was filed by a member of the de¬ 
fendant corporation, whose home office was in New 
York, to enjoin the defendant corporation from at¬ 
tempting to enforce certain assessments made upon the 
plaintiff. The court, speaking through Chief Justice 
Alvey said, on page 179: 

14 It is thus apparent, from the statement of the 
facts alleged in the bill, and from the several 
prayers based thereon, that the relief sought, if 
it could be granted, would require the control, di¬ 
rection and revision of the internal affairs of the 
corporation, by a court of equity of this District. 
This we think, upon the clearest authority, cannot 
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j 

i 

I 

be done. The law would seem to be too well settled 
to admit of a question, that where the acts com¬ 
plained affect the plaintiff in his rights of cor¬ 
porator, or stockholder, or as a member of a 
mutual benefit or insurance company or otjher cor¬ 
poration, and the acts are those of the corpora¬ 
tion, done and performed in the course of the ad¬ 
ministration of the corporate affairs, ancl especi¬ 
ally when claimed to have been done ajnd per¬ 
formed, or authorized to be done, by virtue of 
authority derived from its charter or by-laws, the 
courts of another state or jurisdiction will not in¬ 
terfere or attempt to exercise jurisdiction to di¬ 
rect, control or revise corporate action.”! 

i 

An examination of the authorities cited in the brief 
of the appellant discloses that the facts upon which 
these decisions are based are entirely different from 
those here presented. In most, if not all, of the cases, 
either insolvency, dissipation of assets, impossibility 
of pursuing the purposes and objects of the corpora¬ 
tion, or gross fraud and mismanagement were shown. 
In others the suits were by creditors as distihguished 
from stockholders of the corporation. 

The contention of appellant that by filing answers in 
the court below, the defendants waived their j right to 
challenge the jurisdiction of the court, is thought to be 
without merit. The answers contained a motidn to dis¬ 
miss, based on the ground that the bill did not state 
facts conferring jurisdiction on the court. ! Equity 
Rule 28 of the court below provides: 

“ Every defense in point of law arising jipon the 
face of the bill, whether for misjoinder, non- 

v ! 


i 


joinder, or insufficiency of fact to constitute a valid 
cause of action in equity, which might heretofore 
have been made by demurrer or plea, shall be 
made by motion to dismiss or in the answer; and 
every such point of law going to the whole or a 
material part of the cause or causes of action 
stated in the bill may be called up and disposed of 
before final hearing at the discretion of the 
court/’ 

• Jurisdiction of the person may be conferred upon the 
court by consent or waiver, but jurisdiction of the sub¬ 
ject matter cannot be thus conferred. Wallace v. De¬ 
gree 38 App. 145. 

It is respectfully submitted that the court below com¬ 
mitted no error and that the decrees appealed from 
should be affirmed. 


Leckie, Cox & Sherier, 
Attorneys for Appellees. 



